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BRIEF OF PETITIONERS HARPER INVESTMENTS, INC. , HARPER SAND AND
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APPEALS SECTION
STATE TAX COMMISSION

BEFORE THE UTAH STATE TAX COMMISSION

HARPER
HARPER
HARPER
HARPER

INVESTMENTS, INC. ,
SAND AND GRAVEL, INC. ,
EXCAVATING, INC. , and
CONTRACTING, INC. ,

STIPULATION OF FACTS

Petitioners,
vs.
AUDITING DIVISION, UTAH STATE
TAX COMMISSION,

Appeal Nos. 90-2158 to
90-2161

Respondent.

On February 19, 1991, a prehearing conference in the
above-entitled case was held with Paul Iwasaki, Administrative
Law Judge, presiding.

At said prehearing conference, the

parties were requested to file a stipulation of facts.

The

Petitioners and Respondent, by and through their undersigned
counsel, hereby stipulate to the following facts in the aboveentitled case:
1.

Pursuant to certain Gravel Sale Agreements dated

February 25, 1985 (herein referred to as the "Gravel Sale
Agreements"), Harper Excavating, Inc. purchased from various
sellers interests in real estate, which interests were certain
material in place.

True and correct copies of the Gravel Sale

Agreements are attached hereto as Exhibit "A".

The parties

stipulate and agree that the Gravel Sale Agreements attached
hereto as- Exhibit "A" are admissible into evidence.

2.

Beginning in 1985, Rulon Harper, one of the

principal sellers under the Gravel Sale Agreements, recognized
the sale of sand and gravel as a sale of an interest in real
estate on Schedule D on his personal income tax returns.
3.

Pursuant to a certain plan of reorganization, on

or about May 10, 1986, the assets of Harper Excavating, Inc.
(the name of which was subsequently changed to Harper
Investments, Inc. ) were divided and transferred to three wholly
owned subsidiaries - Harper Sand and Gravel, Inc. , Harper
Investments, Inc. (the name of which was subsequently changed to
Harper Excavating, Inc.), and Harper Contracting, Inc.
(collectively referred to herein as the " Subsidiaries" ).
4.

Pursuant to certain Assignments of Gravel Sale

Agreement (herein referred to as the "Assignments"), Harper
Contracting, Inc. succeeded to the interest of Harper
Excavating, Inc. (the name of which was subsequently changed to
Harper Investments, Inc.) as buyer under the Gravel Sale
Agreements.

True and correct copies of the Assignments are also

attached hereto as Exhibit "A. "

The parties stipulate and agree

that the Assignments attached hereto as Exhibit "A" are
admissible into evidence.
5.

The name of Harper Excavating, Inc. was

subsequently changed to Harper Investments, Inc.
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6.

The reorganization was accomplished as a means of

protecting the assets of the individual corporations, separately
accounting for the activities of each corporation, identifying
cost and profit centers, improving the management of each
corporation through better job costing, and dividing specific
functions among the various corporations.
7.

The reorganization resulted in a very complicated

accounting system and required redesigning computer programs and
accounting procedures for identifying revenue and expenses by
job,

by gravel pit, by labor, and by equipment.

Since many jobs

would cut across two or more of the operating corporations,
income and expenses needed to be allocated based upon
contributions of the various corporations.

Thus, income

statements needed to be generated for the consolidated entity,
including all four corporations, by each corporation, by job, by
gravel pit, by equipment, and by material type.
8.

Because the reorganization took place with no

more than a week' s notice, there was a very confusing period
during which the computer programs were developed and the flow
of information was accomplished.

In several instances,

procedures were begun and then modified or entirely changed as
it became apparent that they were not working in the new
organization.
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9.

The President of Harper Investments, Inc.

(formerly Harper Excavating, Inc. ) made the decisions as to
which Subsidiary the assets were transferred.
10.

In 1989, the Utah State Tax Commission issued

certain Preliminary Notices for audit periods ranging from
October 1, 1985 to September 30, 1988.
11.

The deficiencies relating to the sand and gravel

were based on the accounting system and the book entries within
said system, which system and entries were established and made
by the controller for Harper Investments, Inc. (formerly known
as Harper Excavating, Inc. ) and the Subsidiaries.
12.

Steven C. Goddard, the former controller for

Harper Investments, Inc. (formerly known as Harper Excavating,
Inc. ) and the Subsidiaries stated under oath certain facts as
set forth in his Affidavit dated July 6, 1990.

A true and

correct copy of said Affidavit is attached hereto as Exhibit
" B. "

The parties stipulate and agree that the Affidavit

attached hereto as Exhibit "B" is admissible into evidence.
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EXHIBIT A

GRAVEL SALE AGREEMENT
(Pit #1)
THIS GRAVEL SALE AGREEMENT, by and among HARPER
EXCAVATING, INC., hereinafter called "buyer," and RULON J.
HARPER, GLENN H. HARPER, and ELMINA M. HARPER, hereinafter
collectively called "sellers," is made and entered into for and
in consideration of the mutual covenants and agreements herein
contained.
1.
Property. Sellers are the owners of all of the
rock, sand, dirt, gravel, fill, and other materials, all of
such items hereinafter collectively called "materials," upon
the following described property located at approximately 5800
South 3500 East, situated in Salt Lake County, State of Utah:
Beg at SE Cor of SW k Sec 14T 2SR IE SL MER N
1690 FT M or L to EDWIN B. HARPER TRACT W 170 FT
to a PT on Curve to Left N'LY W'LY and S'LY ALG
SD Curve 199.13 FT to N'LY Line of MONROE TRACT
SE'LY ALG Curve to Right 21.03 FT S. 109.1 FT N
89-57'W 100 FT S 71-58.*50" W 172.58 FT N
58-09'30" W to LAMAR HARPER TRACT S 2-46'30" W
28.6 FT N 58-09*30" W 363.331 FT NW'LY ANG Curve
to Right 511.363 FT to 2930 EAST STREET SE'LY ALG
Curve to Left 143.57 FT M or L S 72-W 79.35 FT S
35-14'30" E 60 FT M or L S 13-26" E 184.59 FT E
32.84 FT S 18-08* W 363.06 FT S 215 FT W 167 F M
or L S 613.6 FT E 140 FT S 480 FT E 1180.5 FT to
Beg. Less ST. SEE OFFICIAL COUNTY RECORDS FOR
COMPLETE LEGAL DESCRIPTION.
The attached Exhibit "A" referred to as "Grading Plan"
supplements the above description and identifies separately
numbered blocks number 1 through number 4. These blocks
represent separately identified areas of the above-described
property and shall each be considered separate parcels for the
purposes of this Agreement.
2.
Trade or Business of Buyer. Buyer is engaged in
the trade or business of excavating, grading, and
constructing. In connection with these activities, buyer has
need for materials.

3.
Sale of Materials. Sellers do hereby grant,
bargain, sell, and convey unto buyer all of sellers' right,
title, and interest in all materials located above the contours
and within the boundaries of blocks 1, 2, 3, and 4 as described
in Exhibit "A" which is attached hereto and by reference
incorporated herein. The lower boundary of the materials sold
and the lower limit of the excavation upon each block shall be
the levels indicated and must be continued at slopes as shown
on Exhibit "A". The combined blocks identified and sold are
blocks 1, 2, 3, and 4. These blocks contain approximately
740,901 tons of material which is hereby sold to buyer in
place. It is understood and agreed that the word "materials"
as used in this Agreement are those materials located above the
contours and within the boundaries of blocks 1, 2, 3, and 4 as
described in Exhibit "A" unless the context specifically
indicates otherwise. The boundaries as established comply with
the Salt Lake County Excavation Ordinance and the planning and
zoning ordinances of Salt Lake County and a permit for such
excavation has been issued.
4.
Surface rights. Sellers hereby grant to buyer
during the term of this Agreement the right to use the surface
of blocks 1, 2, 3, and 4. The use by buyer shall be for
purposes incidental to buyer's materials operations described
in this Agreement. Sellers reserve the right to lease or
otherwise permit the use of the surface by themselves or others
provided such use does not interfere with use by buyer.
5.
Option. Sellers hereby grant to buyer the
option to acquire upon the same terms and conditions set forth
herein all of the materials above the contours as described in
Exhibit "A" and located upon property located in any blocks set
forth in Exhibit "A" provided buyer complies with the following
terms and conditions:
a.
That the option shall be exercised by buyer
giving written notice to sellers of the exercise of the option.
b.
That buyer as a condition precedent to
giving written notice of the exercise of the option shall:
(1) Have made all payments due in
accordance with the terms of this Agreement.
(2) Be in compliance with all other terms
and conditions of this Agreement including but not limited to
the rehabilitation plans as set forth in Exhibit "A" as of the
time such notice is delivered.
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c.
That the notice of buyer to exercise the
option shall be delivered to sellers by buyer not less than
ninety (90) days nor more than one hundred twenty (120) days
prior to the earlier of the following:
(1) Ten (10) years from the date hereof
provided all materials sold in accordance with this Agreement
have been removed or will be removed within the said ten year
period.
(2) Earlier time of removal of all
materials sold in accordance with this Agreement.
d.
Prior to the expiration of ninety (90) days
after exercise of the option a new Gravel Sale Agreement shall
be executed by the parties with changes as deemed appropriate
by the parties.
e.
This option shall expire if not exercised as
provided herein and within the time provided herein. Time is
of the essence of this action.
6.
Sellers' Rights with Respect to Unconveyed
Property. Sellers reserve the right to sell, lease or
otherwise permit use of portions of the property described in
paragraph 1 not sold to buyer for such purposes and to such
persons as sellers in their sole discretion see fit on terms
and conditions no more favorable than those set forth herein.
It is also understood that buyer shall not receive more
favorable terms than such other persons.
7.

Rehabilitation.

a.
Purpose. As of the date of this Agreement,
the above-described property is zoned for industrial use.
Therefore, as soon as the property from which materials have
been removed is rehabilitated as set forth below, sellers
intend to develop such property for industrial purposes.
b.
Buyer's Obligation to Rehabilitate the
Property. In view of the Salt Lake County Excavation
Ordinance, the Planning and Zoning Ordinances and the
excavation permit, buyer shall, at its expense, assume the
responsibility of grading the property to the levels indicated
on the blocks designated as 1, 2, 3, and 4 on Exhibit "A," so
that the ground levels and contours comply with those set forth
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on Exhibit "A." Buyer shall be responsible for and
rehabilitate any other areas described in paragraph 1 where
buyer has removed or moved materials or in any other way
changed the natural topography. Buyer's obligation to
rehabilitate the property will not be discharged until such
rehabilitation work has been approved by a representative of
the Salt Lake County Planning Commission as complying with the
rehabilitation plan filed as reflected in Exhibit "A."
c

Failure to Rehabilitate; Remedies for such
Failure, It is understood that failure to grade the property
to the levels indicated on the blocks designated as 1, 2, 3,
and 4 on Exhibit "A" so that the levels and contours comply
with those set forth in Exhibit "A" shall constitute a material
breach of this Agreement and such work as is necessary to
comply with the plan as provided in Exhibit "A" shall be at
buyer's expense plus consequential damages.
8.

Purchase Price.

a.
Amount. Buyer hereby agrees absolutely and
without condition to pay forty cents (400) per ton of materials
upon the above described property located in blocks 1, 2, 3,
and 4.
b.
Method of Payment. The purchase price
payable hereunder shall be paid at the rate of forty cents
(400) per ton of materials removed as determined by measurement
acceptable to both parties, as set forth below, payable three
(3) months after the close of the month in which said materials
are removed. Nothing contained hereunder shall limit the
obligation of the buyer to pay for all sand and gravel herein.
9.
Method of Measurement. It is agreed that all
materials removed from the property be weighed on an approved
and certified platform scale which is normally inspected and
certified each and every year by the State of Utah Department
of Weights and Measures. The sellers and buyer agree that this
type of certification shall be sufficient for the needs of each.
10. Documentation of the Amount of Materials
Removed. All materials removed from the property shall be
weighed and, not later than the 15th day of the following
calendar month, copies of all weigh bills, which shall have
been preprinted with consecutive numbers and indicate gross
weight, tare weight, and net weights, shall be furnished to
sellers with an explanation of any missing weigh bills and a
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tape for each calendar month of sales. Sellers shall have the
right to inspect buyer's production and sales records
periodically, if so desired, to ascertain that the terms of
this Agreement are being complied with.
11. Outside Materials. Buyer reserves the right to
blend other materials obtained from other property sources in
order to comply with customer specifications should this be
necessary due to the lack of suitable materials from sellers'
property. In such event, all outside materials shall be
weighed in at the scales, kept on a separate account, and not
included in the weigh bills covering the material sold by
sellers to buyer.
12. Operations. Buyer agrees to conduct operations
in compliance with the Salt Lake County Excavation Permit, the
State of Utah Clean Air Permit, the Salt Lake County Excavation
Ordinance, and to guarantee that it will excavate and remove
materials according to the requirements of all applicable laws
and regulations. It is understood that sellers have obtained a
conditional use permit from Salt Lake County to remove said
materials, and to install the necessary excavating, gravel
crushing, processing and screening, and accessory equipment to
make possible such excavation. It is in the interest of both
buyer and sellers to conduct operations in accordance with
applicable laws. Buyer and sellers will work together to
change laws and regulations which are onerous.
13. Right to Ingress and Egress. Sellers grant to
buyer the right of reasonable ingress and egress over and
across sellers' property in order to process and remove the
purchased materials from said property. Buyer shall be
permitted at his expense to build roads as are reasonably
necessary over sellers' property to remove the materials sold
by this Agreement, provided that sellers approve the locations
in writing in advance.
14. Right to Make Improvements. Buyer shall have
the right to bring in and install in Blocks 1, 2, 3, and 4,
as designated on Exhibit "A", equipment necessary to process,
load, and haul out the materials and to establish office, shop
and yard facilities, including fencing, gates, and other
protective measures to safeguard the materials and equipment.
Buyer shall have the right to bring in power and telephone
lines, and to build, maintain and provide water facilities for
culinary uses and aggregate washing and mixing operations.
Such facilities shall insofar as possible, follow and/or be
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adjacent to the points of ingress and egress, but shall be
flexible according to actual needs, be of a temporary nature
only and be removed from the property by buyer upon completion
of operations. Further, all such facilities and equipment
shall be installed and removed at the expense of buyer.
15. Maintenance of Property. Buyer shall keep the
described premises clear of junk and debris at all times so
that the property shall remain in a proper and orderly
condition at all times.
16. Time Period for Removal. Buyer shall have a
period of ten (10) years from the date of this Agreement within
which to remove all materials purchased in blocks 1, 2, 3, and
4. Sellers may extend such time at their option and without
obligation to do so. This Agreement shall terminate upon the
earlier of ten (10) years from the date of this Agreement
including extensions or the removal of all materials.
17. Reverter. Any portion of the materials conveyed
hereunder not removed within the time specified herein ,
(including extensions thereof) shall revert to and become the
property and possession of sellers, and buyer agrees to execute
such instruments, as are necessary to effectuate such
reconveyance. Nothing contained herein shall in any way be
construed as relieving buyer of its obligation to pay for the
materials conveyed herein.
18. Resolution of Certain Disputes. Should the
buyer for any reason fail to extract or remove the full amount
of materials conveyed hereunder, and the parties hereto not be
able to agree as to the amount of materials which remained to
be extracted and for which buyer shall be liable, then such
dispute shall be submitted for arbitration to such person as
sellers and buyer shall agree upon; or in the event no such
person can be agreed upon, then each party shall appoint his
own representative to such arbitration, and the persons so
selected shall appoint a third arbitrator to decide such
matter. The parties hereto agree to be bound by the decision
of a majority of such arbitrators.
19. Events of Default; Remedies Upon Default.
Should buyer at any time during the term of this Agreement
either (1) become insolvent, (2) have proceedings in bankruptcy
instituted by or against it, (3) have any execution or
attachment issued against it and shall not have had such
execution or attachment removed within thirty days, or (4) have
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a receiver or trustee appointed over its property, it shall be
lawful for sellers to enter on the described blocks sold to
buyer or upon which buyer's facilities are located and take
possession of such property as held prior to this Agreement.
Should buyer fail or refuse to perform the covenants and
arrangements hereunder contained, or any of them, sellers shall
have all remedies provided by law, including the right of
specific performance and the right to terminate this Agreement
upon thirty (30) days written notice setting forth specifically
the default of buyer and giving thirty (30) days after such
notice within which to correct any default set forth. In the
event buyer is indebted to sellers upon the terms of this
Agreement, buyer agrees that sellers may retain possession of
any equipment, the title to which is free from liens and
encumbrances; other improvements on the property, and any
stockpiles of materials which may be used to cover the default;
that buyer shall assign to sellers all of buyer's equity in
equipment located on the premises; that sellers may have a
second lien on any equipment which is subject to a first lien;
then, if the amount due on the contract is not paid within
ninety (90) days after date of termination, sellers may sell
said equipment, improvements and/or materials at public or
private sale and .apply the proceeds received therefrom to said
debt. Sellers may proceed in any legal manner to recover any
deficiency. In the event of default, buyer agrees to execute a
valid Bill of Sale to sellers on equipment to which buyer has
clear title. Buyer shall pay all selling expenses which are a
result of sellers' selling any equipment, whether or not there
is a lien on it.
20. Interest. In the event buyer does not pay for
materials within three (3) calendar months after the end of the
calendar month in which the material is removed, then in
addition to what action sellers may take to enforce payment,
buyer shall pay sellers interest on such unpaid amount at the
rate herein provided for the perriod commencing three (3) months
after the end of the calendar month in which the material is
removed and continuing until paid. For example, material
removed during the calendar month of July must be paid for on
or before the end of October. If it is not paid by that date,
then interest shall be charged from the first day of November
at a rate equal to the lesser of the highest legal rate or the
prime rate of interest published in the Wall Street Journal as
the base rate on corporate loans at large U.S. money center
commercial banks, hereinafter referred to as the "Prime Rate,"
plus three percent (3%). The interest determined, if based
upon the Prime Rate, shall be based on the Prime Rate on the
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first working day of each calendar month. For example, if
$10,000.00 is over three (3) calendar months due on the first
of a month, and a $5,000.00 payment is made on the 15th, Prime
Rate plus three percent (3%) as of the first working day of the
month will be charged for $10,000.00 for fifteen (15) days and
$5,000.00 for the balance of the month. Interest calculations
will be based on 365 days per year.
21. Taxes. Sellers agree to pay all property taxes
assessed against their property, and buyer will pay all taxes
due to his property and operation. Buyer agrees to pay all
taxes, assessments, and other similar charges attributable to
the materials. It is understood that sellers9 taxes shall be
paid only on unimproved property. In the event that there is
an assessment providing increases due directly to buyer's
facilities on the property, buyer agrees to pay this portion of
the assessment as well as all personal property taxes.
22. Receipt of Installment Payments. A portion of
each payment to sellers provided under this Agreement shall be
interest and treated as such by the parties. The portion of
each payment constituting interest shall be an amount equal to
the greater of:
a.
The difference resulting by subtracting from
such payment its present value. Such present value shall be
determined by discounting such payment by nine percent (9%) per
annum, simple interest, from the date of this Agreement to the
date of payment; or
b.
The resultant from multiplying such payment
by the percentage found in the appropriate column of the
following schedule:
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Number of Months from Date of Agreement
to Date of Payment
More Than

0
6
9
15
21
27
33
39
45
51
57
63
69
75
81
87
93
99
105
111
117

Percentage of Payment Constituting
Interest

But Not More Than

6
9
15
21
27
33
39
45
51
57
63
69
75
81
87
93
99
105
111
117
123

.00000
.04306
.08257
.11894
.15254
.18367
.21260
.23954
.26471
.28826
.31034
.33110
.35065
.36909
.18650
.40299
.41860
.43343
.44751
.46092
.47368

c.
The amount resulting from applying to the
payments under this Agreement, the "test rate" of interest
under Regulations to Section 483 of the Internal Revenue Code,
as amended, and as presently reflected in column (a), Table
VII, Section 1.483-1(g)(2) of the Regulations of said Internal
Revenue Code, as amended, but as said column (a), Table VII may
be amended from time to time to reflect the then applicable
"test rate."
23. Title to Materials. This contract is for the
purchase and sale of materials in place. Sellers warrant title
to property and said materials. Title to all materials
purchased shall vest in buyer as of the date of this Agreement,
and all of the incidents of ownership normally attendant on the
transfer of title to the materials shall become operative as of
the date of this Agreement.
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24. Indemnification. Buyer shall indemnify and hold
harmless sellers as to all liability, in law and in equity, for
loss or damage to any person, or any property arising out of
buyer's operations on the property.
25.

General Provisions.

a.
Entire Agreement. This Agreement
constitutes the entire agreement between the parties relative
to the subject matter hereof. Any prior negotiations,
correspondence, or understandings relative to the subject
matter hereof shall be deemed to be merged in this Agreement
and shall be of no force or effect. This Agreement may not be
amended or modified except in writing executed by sellers and
buyer.
b.
Severability. In the event that any one or
more of the provisions of this Agreement shall for any reason
be held to be invalid, illegal, or unenforceable, the same
shall not affect any other provisions of this Agreement, but
this Agreement shall be construed as if such invalid, illegal,
or unenforceable provision had not been contained herein.
c.
No Waiver. Acceptance by either buyer or
sellers of any performance less than required hereby shall not
be deemed to be a waiver of the rights of such party to enforce
all of the terms and conditions hereof. No waiver of any such
right hereunder shall be binding unless reduced to writing
signed by the party to be charged therewith.
d.
Interpretation. This Agreement- shall be
governed by and construed in accordance with the laws of the
State of Utah. The paragraph headings contained in this
Agreement are for purposes of reference only and shall not
limit, expand, or otherwise affect the construction of any
provision of this Agreement.
e.
Successors and Assigns. This Agreement
shall be binding upon the parties, their successors, assigns,
heirs, or personal representatives.
f.
Costs of Default. In the event: of any
default by buyer or sellers in any covenants or agreements
contained herein, the defaulting party shall pay all costs and
expenses, including reasonable attorneys' fees, which may arise
or accrue from enforcing this Agreement, whether with or
without suit.
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DATED as of the 25th day cvf-^ebruary,

1985

SELLERS :y

Glenn vR. Harper

(g^-^y, #V

XJ

Elmina M. Harper
BUYER:
HARPER EXeAVATI
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ASSIGNMENT OF GRAVEL SALE AGREEMENT (PIT #1)
THIS ASSIGNMENT OF GRAVEL SALE AGREEMENT (herein
referred to as this "Assignment"), by and between HARPER
EXCAVATING, INC., a Utah corporation, and HARPER CONTRACTING,
INC., a Utah corporation.
RECITALS
A.
Harper Excavating, Inc., as buyer, and Rulon J.
Harper, as seller, entered into a certain Gravel Sale Agreement
(Pit #1) dated February 25, 1985 (herein referred to as the
"Gravel Sale Agreement").
B.
Pursuant to the Gravel Sale Agreement, Harper
Excavating, Inc. purchased certain materials in place.
C.
Pursuant to a certain plan of reorganization,
Harper Excavating, Inc. created three wholly-owned subsidiaries.
D.
Harper Excavating, Inc. desires to assign the
Gravel Sale Agreement and delegate its duties thereunder to one
of its wholly-owned subsidiaries, Harper Contracting, Inc.
E.
Harper Contracting, Inc. desires to accept an
assignment of the Gravel Sale Agreement and acquire the rights
and perform the duties of excavating thereunder.
NOW, THEREFORE, for good and valuable consideration
the receipt and sufficiency of which are hereby acknowledged,
the parties hereto agree as follows:
1.
Assignment and Delegation. Harper Excavating,
Inc. does hereby assign, convey, grant, set over, transfer,
demise, release, and deliver to Harper Contracting, Inc. (i)
the Gravel Sale Agreement, (ii) all of the right, title and
interest Harper Excavating, Inc; holds under the Gravel Sale
Agreement, and (iii) all of the right, title, and interest of
Harper Excavating, Inc. in and to all materials located above
the contours and within the boundaries more particularly
described in the Gravel Sale Agreement and by this reference
incorporated herein. Harper Excavating, Inc. does hereby
delegate to Harper Contracting, Inc. all of the duties,
obligations, and liabilities of Harper Excavating, Inc. under
the Gravel Sale Agreement.
2.
Acceptance of Assignment and Performance of
Duties. Harper Contracting, Inc. does hereby accept the above
assignment of (i) the Gravel Sale Agreement, (ii) all of the
right, title and interest that Harper Excavating, Inc. holds

AA

under the Gravel Sale Agreement, and (iii) all of the right,
title, and interest of Harper Excavating, Inc. in all materials
located above the contours and within the boundaries more
particularly described in the Gravel Sale Agreement. Harper
Contracting, Inc. agrees to be bound by all the terms and
conditions of the Gravel Sale Agreement as if Harper
Contracting, Inc. were an original party thereto, and agrees to
and does hereby assume and covenant to perform all the duties,
obligations, and liabilities of whatever nature of Harper
Excavating, Inc. that are to be performed or observed or which
accrue from and after the date hereof and that relate to or
arise from the Gravel Sale Agreement.
3.
Miscellaneous Provisions. This Assignment shall
inure to the benefit of and shall be binding upon Harper
Excavating, Inc., Harper Contracting, Inc., and their
respective successors and assigns. This Assignment may not be
altered, modified, or amended except in writing signed by all
the parties hereto. This Assignment shall be governed by and
construed according to the laws of the State of Utah.
DATED as of the 10th day of May, 1986.
HARPER EXCA'

NG, INC.

HARPER CONTRACTING, INC.
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GRAVEL SALE AGREEMENT
(Pit #5)
THIS GRAVEL SALE AGREEMENT, by and among HARPER
EXCAVATING, INC., hereinafter called "buyer," and RULON J.
HARPER and PAULA F. HARPER, hereinafter collectively called
"sellers," is made and entered into for and in consideration of
the mutual covenants and agreements herein contained.
1.
Property. Sellers are the owners of all of the
rock, sand, dirt, gravel, fill, and other materials, all of
such items hereinafter collectively called "materials," upon
the following described property located at approximately 6700
West 7300 South, situated in Salt Lake County, State of Utah:
BEG S 0C27'56" E 359.6 FT FR NE COR of SEC 27, T
2S, R 2W, S L M; S 63o26,10,, W 1353.8 FT to E'LY
Line of KENNECOTT COPPER CORP RR R OF W; S 33°01*
W 838.8 FT; S 56°59* E 12.5 FT; S 33°01' W
1146.89 FT M or L to S line of NE k, SD SEC 27* N
89°56'39" E 2300.86 FT to E k COR of SD SEC 27; N
0°27'56" W 2275.08 FT to BEG. 75.83 AC M or L.
BEG S 89°59'11" W 700.02 FT FR NE COR SEC 27, T
2S, R 2W, S L M; S 33°01' W 1924.5 FT; N 56°59* W
12.5 FT; S 33°01* W 1924.5 FT; N 56°59' W 12.5
FT; S 33°0r W 69.5 FT; N 19°43' 20" E 704.6 FT;
S 70°16'40" E 27.5 FT; N 19°43*20" E 750 FT;
NE'LY 318.6 FT ALG CURVE TO L; N 89°59'11" E
489.1 FT to BEG. 9.19 AC, M or L.
BEG AT NE COR SEC 27, T 2S, R 2W, S L M; S
0°27*56" E 359.6 FT; S 63°26'10" W 1353.8 FT; N
33°01' E 1150.7 FT; N 89°59'11" E 581 FT to BEG.
11.45 AC M or L.
The attached Exhibit "A" referred to as "Grading Plan"
supplements the above description and identifies separately
numbered blocks number 1 through number 10. These blocks
represent separately identified areas of the above-described
property and shall each be considered separate parcels for the
purposes of this Agreement.
2.
Trade or Business of Buyer. Buyer is engaged in
the trade or business of excavating, grading, and
constructing. In connection with these activities, buyer has
need for materials.

3.
Sale of Materials. Sellers do hereby grant,
bargain, sell, and convey unto buyer all of sellers' right,
title, and interest in all materials located above the contours
and within the boundaries of blocks 1, 2, 3, 4, 5, 6, 7, 8, 9,
and 10 as described in Exhibit "A" which is attached hereto and
by reference incorporated herein. The lower boundary of the
materials sold and the lower limit of the excavation upon each
block shall be the levels indicated and must be continued at
slopes as shown on Exhibit "A". The combined blocks identified
and sold are blocks 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10. These
blocks contain approximately 7,381,192 tons of material which
is hereby sold to buyer in place. It is understood and agreed
that the word "materials" as used in this Agreement are those
materials located above the contours and within the boundaries
of blocks 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10 as described in
Exhibit "A" unless the context specifically indicates
otherwise. The boundaries as established comply with the Salt
Lake County Excavation Ordinance and the planning and zoning
ordinances of Salt Lake County and a permit for such excavation
has been issued.
4.
Surface rights. Sellers hereby grant to buyer
during the term of this Agreement the right to use the surface
of blocks 1, 2, 3', 4, 5, 6, 7, 8, 9, and 10. The use by buyer
shall be for purposes incidental to buyer's materials
operations described in this Agreement. Sellers reserve the
right to lease or otherwise permit the use of the surface by
themselves or others provided such use does not interfere with
use by buyer.
5.
Option. Sellers hereby grant to buyer the
option to acquire upon the same terms and conditions set forth
herein all of the materials above the contours as described in
Exhibit "A" and located upon property located in any blocks set
forth in Exhibit "A" provided buyer complies with the following
terms and conditions:
a.
That the option shall be exercised by buyer
giving written notice to sellers of the exercise of the option.
b.
That buyer as a condition precedent to
giving written notice of the exercise of the option shall:
(1) Have made all payments due in
accordance with the terms of this Agreement.
(2) Be in compliance with all other terms
and conditions of this Agreement including but not limited to
the rehabilitation plans as set forth in Exhibit "A" as of the
time such notice is delivered.
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c.
That the notice of buyer to exercise the
option shall be delivered to sellers by buyer not less than
ninety (90) days nor more than one hundred twenty (120) days
prior to the earlier of the following:
(1) Ten (10) years from the date hereof
provided all materials sold in accordance with this Agreement
have been removed or will be removed within the said ten year
period.
(2) Earlier time of removal of all
materials sold in accordance with this Agreement.
d.
Prior to the expiration of ninety (90) days
after exercise of the option a new Gravel Sale Agreement shall
be executed by the parties with changes as deemed appropriate
by the parties.
e.
This option shall expire if not exercised as
provided herein and within the time provided herein. Ti«me is
of the essence of this action.
6.
Sellers' Rights with Respect to Unconveyed
Property. Sellers reserve the right to sell, lease or
otherwise permit use of portions of the property described in
paragraph 1 not sold to buyer for such purposes and to such
persons as sellers in their sole discretion sees fit on terms
and conditions no more favorable than those set forth herein.
It is also understood that buyer shall not receive more
favorable terms than such other persons.
7.

Rehabilitation.

a.
Purpose. As of the date of this Agreement,
the above-described property is« zoned for industrial use.
Therefore, as soon as the property from which materials have
been removed is rehabilitated as set forth below, sellers
intend to develop such property for industrial purposes.
b.
Buyer's Obligation to Rehabilitate the
Property. In view of the Salt Lake County Excavation
Ordinance, the Planning and Zoning Ordinances and the
excavation permit, buyer shall, at its expense, assume the
responsibility of grading the property to the levels indicated
on the blocks designated as 1, 2, 3 , 4 , 5, 6, 7, 8, 9, and 10
on Exhibit "A," so that the ground levels and contours comply
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with those set forth on Exhibit "A." Buyer shall be
responsible for and rehabilitate any other areas described in
paragraph 1 where buyer has removed or moved materials or in
any other way changed the natural topography. Buyer's
obligation to rehabilitate the property will not be discharged
until such rehabilitation work has been approved by a
representative of the Salt Lake County Planning Commission as
complying with the rehabilitation plan filed as reflected in
Exhibit "A."
c.
Failure to Rehabilitate; Remedies for such
Failure. It is understood that failure to grade the property
to the levels indicated on the blocks designated as 1, 2, 3, 4,
5, 6, 7, 8, 9, and 10 on Exhibit "A" so that the levels and
contours comply with those set forth in Exhibit "A" shall
constitute a material breach of this Agreement and such work as
is necessary to comply with the plan as provided in Exhibit "A"
shall be at buyer's expense plus consequential damages.
8.

Purchase Price.

a.
Amount. Buyer hereby agrees absolutely and
without condition to pay thirty cents (30C) per ton of
materials upon the above described property located in blocks
1, 2, 3, 4, 5, 6, 7, 8, 9, and 10.
b.
Method of Payment. The purchase price
payable hereunder shall be paid at the rate of thirty cents
(300) per ton of materials removed as determined by measurement
acceptable to both parties, as set forth below, payable three
(3) months after the close of the month in which said materials
are removed. Nothing contained hereunder shall limit the
obligation of the buyer to pay for all sand and gravel herein.
9.
Method of Measurement. It is agreed that all
materials removed from the property be weighed on an approved
and certified platform scale which is normally inspected and
certified each and every year by the State of Utah Department
of Weights and Measures. The sellers and buyer agree that this
type of certification shall be sufficient for the needs of each.
10. Documentation of the Amount of Materials
Removed. All materials removed from the property shall be
weighed and, not later than the 15th day of the following
calendar month, copies of all weigh bills, which shall have
been preprinted with consecutive numbers and indicate gross
weight, tare weight, and net weights, shall be furnished to
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sellers with an explanation of any missing weigh bills and a
tape for each calendar month of sales. Sellers shall have the
right to inspect buyer's production and sales records
periodically, if so desired, to ascertain that the terms of
this Agreement are being complied with.
11. Outside Materials. Buyer reserves the right to
blend other materials obtained from other property sources in
order to comply with customer specifications should this be
necessary due to the lack of suitable materials from sellers'
property. In such event, all outside materials shall be
weighed in at the scales, kept on a separate account, and not
included in the weigh bills covering the material sold by
seller to buyer.
12. Operations. Buyer agrees to conduct: operations
in compliance with the Salt Lake County Excavation Permit, the
State of Utah Clean Air Permit, the Salt Lake County Excavation
Ordinance, and to guarantee that it will excavate and remove
materials according to the requirements of all applicable laws
and regulations. It is understood that sellers have obtained a
conditional use permit from Salt Lake County to remove said
materials, and to install the necessary excavating, gravel
crushing, processing and screening, and accessory equipment to
make possible such excavation. It is in the interest of both
buyer and sellers to conduct operations in accordance with
applicable laws. Buyer and sellers will work together to
change laws and regulations which are onerous.
13. Right to Ingress and Egress. Sellers grant to
buyer.the right of reasonable ingress and egress over and
across sellers' property in order to process and remove the
purchased materials from said property. Buyer shall be
permitted at his expense to build roads as are reasonably
necessary over sellers' property to remove the materials sold
by this Agreement, provided that sellers approve the locations
in writing in advance.
14. Right to Make Improvements. Buyer shall have
the right to bring in and install in Blocks 1, 2, 3, 4, 5, 6,
7, 8, 9, and 10, as designated on Exhibit "A", equipment
necessary to process, load, and haul out the materials and to
establish office, shop and yard facilities, including fencing,
gates, and other protective measures to safeguard the materials
and equipment. Buyer shall have the right to bring in power
and telephone lines, and to build, maintain and provide water
facilities for culinary uses and aggregate washing and mixing
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operations. Such facilities shall insofar as possible, follow
and/or be adjacent to the points of ingress and egress, but
shall be flexible according to actual needs, be of a temporary
nature only and be removed from the property by buyer upon
completion of operations. Further, all such facilities and
equipment shall be installed and removed at the expense of
buyer,
15. Maintenance of Property. Buyer shall keep the
described premises clear of junk and debris at all times so
that the property shall remain in a proper and orderly
condition at all times.
16. Time Period for Removal. Buyer shall have a
period of ten (10) years from the date of this Agreement within
which to remove all materials purchased in blocks 1, 2, 3, 4,
5, 6, 7, 8, 9, and 10. Sellers may extend such time at its
option and without obligation to do so. This Agreement shall
terminate upon the earlier of ten (10) years from the date of
this Agreement including extensions or the removal of all
materials.
17. Reverter. Any portion of the materials conveyed
hereunder not removed within the time specified herein
(including extensions thereof) shall revert to and become the
property and possession of sellers, and buyer agrees to execute
such instruments as are necessary to effectuate such
reconveyance. Nothing contained herein shall in any way be
construed as relieving buyer of its obligation to pay for the
materials conveyed herein.
18. Resolution of Certain Disputes. Should the
buyer for any reason fail to extract or remove the full amount
of materials conveyed hereunder, and the parties hereto not be
able to agree as to the amount of materials which remained to
be extracted and for which buyer shall be liable, then such
dispute shall be submitted for arbitration to such person as
sellers and buyer shall agree upon; or in the event no such
person can be agreed upon, then each party shall appoint his
own representative to such arbitration, and the persons so
selected shall appoint a third arbitrator to decide such
matter. The parties hereto agree to be bound by the decision
of a majority of such arbitrators.
19. Events of Default; Remedies Upon Default.
Should buyer at any time during the term of this Agreement
either (1) become insolvent, (2) have proceedings in bankruptcy
instituted by or against it, (3) have any execution or
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attachment issued against it and shall not have had such
execution or attachment removed within thirty days,, or (4) have
a receiver or trustee appointed over its property, it shall be
lawful for seller to enter on the described blocks sold to
buyer or upon which buyer's facilities are located and take
possession of such property as held prior to this Agreement.
Should buyer fail or refuse to perform the covenants and
arrangements hereunder contained, or any of them, sellers shall
have all remedies provided by law, including the right of
specific performance and the right to terminate this Agreement
upon thirty (30) days written notice setting forth specifically
the default of buyer and giving thirty (30) days after such
notice within which to correct any default set forth. In the
event buyer is indebted to sellers upon the terms of this
Agreement, buyer agrees that sellers may retain possession of
any equipment, the title to which is free from liens and
encumbrances; other improvements on the property, and any
stockpiles of materials which may be used to cover the default;
that buyer shall assign to sellers all of buyer's equity in
equipment located on the premises; that sellers may have a
second lien on any equipment which is subject to a first lien;
then, if the amount due on the contract is not paid within
ninety (90) days after date of termination, sellers may sell
said equipment, improvements and/or materials at public or
private sale and apply the proceeds received therefrom to said
debt. Sellers may proceed in any legal manner to recover any
deficiency. In the event of default, buyer agrees to execute a
valid Bill of Sale to sellers on equipment to which buyer has
clear title. Buyer shall pay all selling expenses which are a
result of sellers' selling any equipment, whether or not there
is a lien on it.
20. Interest. In the event buyer does not pay for
materials within three (3) calendar months after the end of the
calendar month in which the material is removed, then in
addition to what action seller may take to enforce payment,
buyer shall pay sellers interest on such unpaid amount at the
rate herein provided for the period commencing three (3) months
after the end of the calendar month in which the material is
removed and continuing until paid. For example, material
removed during the calendar month of July must be paid for on
or before the end of October. If it is not paid by that date,
then interest shall be charged from the first day of November
at a rate equal to the lesser of the highest legal rate or the
prime rate of interest published in the Wall Street Journal as
the base rate on corporate loans at large U.S. money center
commercial banks, hereinafter referred to as the "Prime Rate,"
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plus three percent (3%). The interest determined, if based
upon the Prime Rate, shall be based on the Prime Rate on the
first working day of each calendar month. For example, if
$10,000.00 is over three (3) calendar months due on the first
of a month, and a $5,000.00 payment is made on the 15th, Prime
Rate plus three percent (3%) as of the first working day of the
month will be charged for $10,000.00 for fifteen (15) days and
$5,000.00 for the balance of the month. Interest calculations
will be based on 365 days per year.
21. Taxes. Sellers agree to pay all property taxes
assessed against his property, and buyer will pay all taxes due
to his property and operation. Buyer agrees to pay all taxes,
assessments, and other similar charges attributable to the
materials. It is understood that sellers' taxes shall be paid
only on unimproved property. In the event that there is an
assessment providing increases due directly to buyer's
facilities on the property, buyer agrees to pay this portion ot
the assessment as well as ill personal property taxes.
22. Receipt of Installment Payments. A portion of
each payment to sellers provided under this Agreement shall be
interest and treated as such by the parties. The portion of
each payment constituting interest shall be an amount equal to
the greater of*
a.
The difference resulting by subtracting from
such payment its present value. Such present value shall be
determined by discounting such payment by nine percent (9%) per
annum, simple interest, from the date of this Agreement to the
date of payment; nr
b.
The resultant from multiplying such payment
by the percentage found in the appropriate column ot the
following schedule:
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Number of Months from Date of Agreement
to Date of Payment
More Than

0
6
9
15
21
27
33
39
45
51
57
63
69
75
81
87
93
99
105
111
117

Percentage of Payment Constituting
Interest

But Not More Than

6
9
15
21
27
33
39
45
51
57
63
69
75
81
87
93
99
105
111
117
123

.00000
.04306
.08257
.11894
.15254
.18367
.21260
.23954
.26471
.28826
.31034
.33110
.35065
.36909
.18650
.40299
.41860
.43343
.44751
.46092
.47368

c.
The amount resulting from applying to the
payments under this Agreement, the "test rate" of interest
under Regulations to Section 483 of the Internal Revenue Code,
as amended, and as presently reflected in column (a), Table
VII, Section 1.483-l(g)(2) of the Regulations of said Internal
Revenue Code, as amended, but as said column (a), Table VII may
be amended from time to time to reflect the then applicable
"test rate."
23. Title to Materials. This contract is for the
purchase and sale of materials in place. Sellers warrant title
to property and said materials. Title to all materials
purchased shall vest in buyer as of the date of this Agreement,
and all of the incidents of ownership normally attendant on the
transfer of title to the materials shall become operative as of
the date of this Agreement.
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Indemnification. Buyer shall indemnify and hold
harmless seller as to all liability, in law and in equity, for
loss or damage to any person, or any property arising out of
buyer's operations on the property.
25.

General Provisions.

a.
Entire Agreement. This Agreement
constitutes the entire agreement between the parties relative
to the subject matter hereof. Any prior negotiations,
correspondence, or understandings relative to the subject
matter hereof shall be deemed to be merged in this Agreement
and shall be of no force or effect. This Agreement may not be
amended or modified except in writing executed by sellers and
buyer.
b.
Severability. In the event that any one or
more of the provisions of this Agreement shall for any reason
be held to be invalid, illegal, or unenforceable, the same
shall not affect any other provisions of this Agreement, but
this Agreement shall be construed as if such invalid, illegal,
nr unenforceable provision had not been contained herein.
c. * No Waiver. Acceptance by either buyer or
sellers of any performance less than required hereby shall not
be deemed to be a waiver of the rights of such party to enforce
all of the terms and conditions hereof. Mo waiver of any such
right hereunder shall be binding unless reduced to writing
signed by the party to be charged therewith.
1,
Interpretation. This Agreement shall be
governed by and construed in accordance with the laws of the
State of Utah. The paragraph headings contained in this
Agreement are for purposes of reference only and shall not
limit, expand, or otherwise affect the construction of any
provision of this Agreement
e.
Successors and Assigns. This Agreement
shall be binding upon the parties, their successors, assigns,
heirs, nr personal representatives.
f.
Costs of Default. Ln the event of any
default by buyer or seller in any covenants or agreements
contained herein, the defaulting party shall pay all costs and
expenses, including reasonable attorneys' fees, which may arise
or accrue from enforcing this Agreement whether with nr
without suit.
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DATED as of the 25th day of February, 1985.

Paula F. H a r p e r J
BUYER:
HARPER EXCAVATING, INC
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ASSIGNMENT OF GRAVEL SALE AGREEMENT (PIT #5)
THIS ASSIGNMENT OF GRAVEL SALE AGREEMENT (herein
referred to as this "Assignment"), by and between HARPER
EXCAVATING, INC., a Utah corporation, and HARPER CONTRACTING,
INC., a Utah corporation.
RECITALS
A.
Harper Excavating, Inc., as buyer, and Rulon J.
Harper, as seller, entered into a certain Gravel Sale Agreement
(Pit #5) dated February 25, 1985 (herein referred to as the
"Gravel Sale Agreement").
B.
Pursuant to the Gravel Sale Agreement, Harper
Excavating, Inc. purchased certain materials in place.
C.
Pursuant to a certain plan of reorganization,
Harper Excavating, Inc. created three wholly-owned subsidiaries.
D.
Harper Excavating, Inc. desires to assign the
Gravel Sale Agreement and delegate its duties thereunder to one
of its wholly-owned subsidiaries, Harper Contracting, Inc.
E.
Hatter Contracting, Inc. desires to accept an
assignment of the Gravel Sale Agreement and acquire the rights
and perform the duties of excavating thereunder.
NOW, THEREFORE, for good and valuable consideration
the receipt and sufficiency of which are hereby acknowledged,
the parties hereto agree as follows:
1.
Assignment and Delegation. Harper Excavating,
Inc. does hereby assign, convey, grant, set over, transfer,
demise, release, and deliver to Harper Contracting, Inc. (i)
the Gravel Sale Agreement, (ii) all of the right, title and
interest Harper Excavating, Inc. holds under the Gravel Sale
Agreement, and (iii) all of the right, title, and interest of
Harper Excavating, Inc. in and to all materials located above
the contours and within the boundaries more particularly
described in the Gravel Sale Agreement and by this reference
incorporated herein. Harper Excavating, Inc. does hereby
delegate to Harper Contracting, Inc. all of the duties,
obligations, and liabilities of Harper Excavating, Inc. under
the Gravel Sale Agreement.
2.
Acceptance of Assignment and Performance of
Duties. Harper Contracting, Inc. does hereby accept the above
assignment of (i) the Gravel Sale Agreement, (ii) all of the
right, title and interest that Harper Excavating, Inc. holds
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under the Gravel Sale Agreement, and (iii) all of the right,
title, and interest of Harper Excavating, Inc. in all materials
located above the contours and within the boundaries more
particularly described in the Gravel Sale Agreement. Harper
Contracting, Inc. agrees to be bound by all the terms and
conditions of the Gravel Sale Agreement as if Harper
Contracting, Inc. were an original party thereto, and agrees to
and does hereby assume and covenant to perform all the duties,
obligations, and liabilities of whatever nature of Harper
Excavating, Inc. that are to be performed or observed or which
accrue from and after the date hereof and that relate to or
arise from the Gravel Sale Agreement.
3.
Miscellaneous Provisions. rhis Assignment shall
inure to the benefit of and shall be binding upon Harper
Excavating, Inc., Harper Contracting, Inc., and their
respective successors and assigns. This Assignment may not be
altered, modified, or amended except in writing signed by all
the parties hereto. This Assignment shall be governed by ind
construed according to the laws of the State of Utah.
DATED as at

the

!0th day of" May, 1986

HARPER CONTRACTING, INC.
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GRAVEL SALE AGREEMENT
(Pit #6)
THIS GRAVEL SALE AGREEMENT, by and between
HARPER EXCAVATING, INC., hereinafter called "buyer," and RULON
J. HARPER, hereinafter called "seller," is made and entered
into for and in consideration of the mutual covenants and
agreements herein contained.
1.
Property. Seller is the owner oi all of the
rock, sand, dirt, gravel, fill, and other materials, all of
such items hereinafter collectively called "materials," upon
the following described property located at approximately 5300
West 5700 South, situated in Salt Lake County, State of Utah
l'he Northeast quarter ot Section I/, Township 2
South, Range 2 West, Salt Lake Base and Meridian,
containing, exclusive of the Railroad Right of
Way, 149.39 acres, more or less.
The attached Exhibit ,fAtf referred to as "Grading Plan"
supplements the above description and identifies separately
numbered blocks number 1 through number 16. These blocks
represent separately identified areas of the above-described
property and shall each be considered separate parcels for the
purposes of this Agreement.
\
Trade ox Business oi Buyer. Buyer is engaged in
the trade oi business of excavating, grading, and
constructing. In connection with these activities, buyer h<ih
need for materials.
3.
Sale of Materials. Seller does hereby grant,
bargain, sell, and convey unto buyer all of seller's right,
title, and interest in all materials located above the contours
and within the boundaries of blocks 1, 2, 3, 5, 6, 7, 8, 9, 10,
11, 12, 13, 15, and 16 as described in Exhibit "A" which is
attached hereto and by reference incorporated herein. The
lower boundary of the materials sold and the lower limit of the
excavation upon each block shall be the levels indicated and
must be continued at slopes as shown on Exhibit "A"
The
combined blocks identified and sold are blocks 1, 2, 3, 5, 6,
7, 8, 9, 10, 11, 12, 13, 15, and 16. These blocks contain
approximately 27,125,732 tons of material which is hereby sold
to buyer in place. It is understood and agreed that the word
"materials" as used in this Agreement are those materials

located above the contours and within the boundaries of blocks
1, 2, 3, 5, 6, 7, 8, 9, 10, 11, 12, 13, 15, and 16 as described
in Exhibit "A" unless the context specifically indicates
otherwise. The boundaries as established comply with the Salt
Lake County Excavation Ordinance and the planning and zoning
ordinances of Salt Lake County and a permit for such excavation
has been issued.
4.
Surface rights. Seller hereby grants to buyer
during the term of this Agreement the right to use the surface
of blocks 1, 2, 3, 5, 6, 7, 8, 9, 10, 11, 12, 13, 15, and 16.
The use by buyer shall be for purposes incidental to buyer's
materials operations described in this Agreement. Seller
reserves the right to lease or otherwise permit the use of the
surface by himself or others provided such use does not
interfere with use by buyer.
5.
Option. Seller hereby grants to buyer the
option to acquire upon the same terms and conditions set forth
herein all of the materials above the contours as described in
Exhibit "A" and located upon property located in any blocks set
forth in Exhibit "A" provided buyer complies with the following
terms and conditions:
a.
That the option shall be exercised by buyer
giving written notice to seller of the exercise of the option.
b.
That buyer as a condition precedent to
giving written notice of the exercise of the option shall:
(1) Have made all payments due in
accordance with the terms of this Agreement.
(2) Be in compliance with all other terms
and conditions of this Agreement including but not limited to
the rehabilitation plans as set5, forth in Exhibit "A" as of the
time such notice is delivered.
c.
That the notice of buyer to exercise the
option shall be delivered to seller by buyer not less than
ninety (90) days nor more than one hundred twenty (120) days
prior to the earlier of the following:
(1) Ten (10) years from the date hereof
provided all materials sold in accordance with this Agreement
have been removed or will be removed within the said ten year
period.
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(2) Earlier time of removal of a 3 ]
materials sold in accordance with this Agreement,
d.
Prior to the expiration of ninety (90) days
after exercise of the option a new Gravel Sale Agreement shall
be executed by the parties wi till changes as deemed appropriate
by the parties.
This option shall expire if not exercised as
provided herein and within the time provided herein. Time is
of the essence of this action.
6,
Seller's Rights with Respect to Unconveyed
Property. Seller reserves the right to sell, lease or
otherwise permit use of portions of the property described in
paragraph 1 not sold to buyer for such purposes and to such
persons as seller in his sole discretion sees fit on terms and
conditions no more favorable than those set forth herein. It
is also understood that buyer shall not receive more favorable
terms than such other persons.
7.

Rehabilitation.

a
Purpose. As of the date of this Agreement,
the above-described property is zoned for industrial use.
Therefore, as soon as the property from which materials have
been removed is rehabilitated as set forth below, the seller
intends to develop such property for industrial purposes.
b.
Buyer's Obligation to Rehabilitate the
Property. In view of the Salt Lake County Excavation
Ordinance, the Planning and Zoning Ordinances and the
excavation permit, buyer shall, at its expense, assume the
responsibility of grading the property to the levels indicated
on the blocks designated as 1, 2, 3, 5, 6, 7, 8, 9, 10, 11, 12,
13, 15, and 16 on Exhibit "A," so that the ground levels and
contours comply with those set forth on Exhibit "A." Buyer
shall be responsible for and rehabilitate any other areas
described in paragraph 1 where buyer has removed or moved
materials or in any other way changed the natural topography.
Buyerfs obligation to rehabilitate the property will not be
discharged until such rehabilitation work has been approved by
a representative of the Salt Lake County Planning Commission as
complying with the rehabilitation plan filed as reflected in
Exhibit "A ff
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c.
Failure to Rehabilitate; Remedies for such
Failure. It is understood that failure to grade the property
to the levels indicated on the blocks designated as 1, 2, 3, 5,
6, 7, 8, 9, 10, 11, 12, 13, 15, and 16 on Exhibit "A" so that
the levels and contours comply with those set forth in Exhibit
"A" shall constitute a material breach of this Agreement and
such work as is necessary to comply with the plan as provided
in Exhibit "A" shall be at buyer's expense plus consequential
damages.
8.

Purchase Price.

a.
Amount. Buyer hereby agrees absolutely and
without condition to pay thirty cents (30c) per ton of
materials upon the above described property located in blocks
1, 2, 3, 5, 6, 7, 8, 9, 10, 11, 12, 13, 15, and 16.
b.
Method of Payment. The purchase price
payable hereunder shall be paid at the rate of thirty cents
(30C) per ton of materials removed as determined by measurement
acceptable to both parties, as set forth below, payable three
(3) months after the close of the month in which said materials
are removed. Nothing contained hereunder shall limit the
obligation of the" buyer to pay for all sand and gravel herein.
9.
Method of Measurement. It is agreed that all
materials removed from the property be weighed on an approved
and certified platform scale which is normally inspected and
certified each and every year by the State of Utah Department
of Weights and Measures. The seller and buyer agree that this
type of certification shall be sufficient for the -needs of each.
10. Documentation of the Amount of Materials
Removed. All materials removed from the property shall be
weighed and, not later than the 15th day of the following
calendar month, copies of all weigh bills, which shall have
been preprinted with consecutive numbers and indicate gross
weight, tare weight, and net weights, shall be furnished to
seller with an explanation of any missing weigh bills and a
tape for each calendar month of sales. Seller shall have the
right to inspect buyer's production and sales records
periodically, if so desired, to ascertain that the terms of
this Agreement are being complied with.
11. Outside Materials. Buyer reserves the right to
blend other materials obtained from other property sources in
order to comply with customer specifications should this be
necessary due to the lack of suitable materials from seller's
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property. In such event, all outside materials shall be
weighed in at the scales, kept on a separate account, and not
included in the weigh bills covering the material sold by
seller to buyer.
12. Operations
Buyer agrees to conduct operations
in compliance with the Salt Lake County Excavation Permit, the
State of Utah Clean Air Permit, the Salt Lake County Excavation
Ordinance, and to guarantee that it will excavate and remove
materials according to the requirements of all applicable laws
and regulations. It is understood that seller has obtained a
conditional use permit from Salt Lake County to remove said
materials, and to install the necessary excavating, gravel
crushing, processing and screening, and accessory equipment to
make possible such excavation. It is in the interest of both
buyer and seller to conduct operations in accordance with
applicable laws. Buyer and seller will work together to change
laws and regulations which are onerous.
13. Right to Ingress and Egress. Seller grants to
buyer the right of reasonable ingress and egress over apd
across seller's property in order to process and remove the
purchased materials from said property. Buyer shall be
permitted at his expense to build roads as are reasonably
necessary over seller's property to remove the materials sold
by this Agreement, provided that seller approves the locations
in writing in advance
14. Right to Make Improvements. Buyer s h a ll have
the right to bring in and install in Blocks 1, 2, 3, 5, 6, 7,
8, 9, 10, 11, 12, 13, 15, and 16, as designated on Exhibit "Af
equipment necessary to process, load, and haul out the
materials and to establish office, shop and yard facilities,
including fencing, gates, and other protective measures to
safeguard the materials and equipment. Buyer shall have the
right to bring in power and telephone lines, and to build,
maintain and provide water facilities for culinary uses and
aggregate washing and mixing operations. Such facilities shall
insofar as possible, follow and/or be adjacent to the points of
ingress and egress, but shall be flexible according to actual
needs, be of a temporary nature only and be removed from the
property by buyer upon completion of operations. Further, all
such facilities and equipment shall be installed and removed atthe expense of buyer.
15. Maintenance of Property. Buyer shall keep the
described premises clear of junk and debris at all times so
that the property shall remain in a proper and orderly
condition at all times.
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16. Time Period for Removal. Buyer shall have a
period of ten (10) years from the date of this Agreement within
which to remove all materials purchased in blocks 1, 2, 3, 5,
6, 7, 8, 9, 10, 11, 12, 13, 15, and 16. Seller may extend such
time at its option and without obligation to do so. This
Agreement shall terminate upon the earlier of ten (10) years
from the date of this Agreement including extensions or the
removal of all materials.
17. Reverter. Any portion of the materials conveyed
hereunder not removed within the time specified herein
(including extensions thereof) shall revert to and become the
property and possession of seller, and buyer agrees to execute
such instruments as are necessary to effectuate such
reconveyance. Nothing contained herein shall in any way be
construed as relieving buyer of its obligation to pay for the
materials conveyed herein.
18. Resolution of Certain Disputes. Should the
buyer for any reason fail to extract or remove the full amount
of materials conveyed hereunder, and the parties hereto not be
able to agree as to the amount of materials which remained to
be extracted and for which buyer shall be liable, then such
dispute shall be submitted for arbitration to such person as
seller and buyer shall agree upon; or in the event: no such
person can be agreed upon, then each party shall appoint his
own representative to such arbitration, and the persons so
selected shall appoint a third arbitrator to decide such
matter. The parties hereto agree to be bound by the decision
of a majority of such arbitrators.
19. Events of Default; Remedies Upon Default.
Should buyer at any time during the term of this Agreement
either (1) become insolvent, (2) have proceedings in bankruptcy
instituted by or against it, (>) have any execution or
attachment issued against it and shall not have had such
execution or attachment removed within thirty days, or (4) have
a receiver or trustee appointed over its property, it shall be
lawful for seller to enter on the described blocks sold to
buyer or upon which buyer's facilities are located and take
possession of such property as held prior to this Agreement.
Should buyer fail or refuse to perform the covenants and
arrangements hereunder contained, or any of them, seller shall
have all remedies provided by law, including the right of
specific performance and the right to terminate this Agreement
upon thirty (30) days written notice setting forth specifically
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the default of buyer and giving thirty (30) days after such
notice within which to correct any default set forth. In the
event buyer is indebted to seller upon the terms of this
Agreement, buyer agrees that seller may retain possession of
any equipment, the title to which is free from liens and
encumbrances; other improvements on the property, and any
stockpiles of materials which may be used to cover the default;
that buyer shall assign to seller all of buyer's equity in
equipment located on the premises; that seller may have a
second lien on any equipment which is subject to a first lien;
then, if the amount due on the contract is not paid within
ninety (90) days after date of termination, seller may sell
said equipment, improvements and/or materials at public or
private sale and apply the proceeds received therefrom to said
debt. Seller may proceed in any legal manner to recover any
deficiency. In the event of default, buyer agrees to execute a
valid Bill of Sale to seller on equipment to which buyer has
clear title. Buyer shall pay all selling expenses which are a
result of seller's selling any equipment, whether or not there
is a lien on it.
20. Interest, lit the event buyer does not pay for
materials within.three (3) calendar months after the end of the
calendar month in which the material is removed, then in
addition to what action seller may take to enforce payment,
buyer shall pay seller interest on such unpaid amount at the
rate herein provided for the period commencing three (3) months*
after the end of the calendar month in which the material is
removed and continuing until paid. For example, material
removed during the calendar month of July must be paid for on
or before the end of October. If it is not paid by that date,
then interest shall be charged from the first day of November
at a rate equal to the lesser of the highest legal rate or the
prime rate of interest published in the Wall Street Journal as
the base rate on corporate loans at large U.S. money center
commercial banks, hereinafter deferred to as the "Prime Rate,"
plus three percent (3%). The interest determined, if based
upon the Prime Rate, shall be based on the Prime Rate on the
first working day of each calendar month. For example, if
§10,000.00 is over three (3) calendar months due on the first
of a month, and a $5,000.00 payment is made on the 15th, Prime
Rate plus three percent (3%) as of the first working day of the
month will be charged for $10,000.00 for fifteen (15) days and
$5,000.00 for the balance of the month
Interest calculations
will be based on 365 days per year.
21. Taxes. Seller agrees to pay all property taxes
assessed against his property, and buyer will pay all taxes due
to his property and operation. Buyer agrees to pay all taxes,
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assessments, and other similar charges attributable to the
materials. It is understood that seller's taxes shall be paid
only on unimproved property. In the event that there is an
assessment providing increases due directly to buyer's
facilities on the property, buyer agrees to pay this portion of
the assessment as well as all personal property taxes.
22. Receipt of Installment Payments. A portion of
each payment to seller provided under this Agreement shall be
interest and treated as such by the parties. The portion of
each payment constituting interest shall be an amount equal to
the greater of:
a.
The difference resulting by subtracting from
such payment its present value. Such present value shall be
determined by discounting such payment by nine percent (9%) per
annum, simple interest, from the date of this Agreement to the
date of payment; or
b.
The resultant from multiplying such payment
by the percentage found in the appropriate column of the
following schedule:
Number of Months from Date of Agreement
to Datei of Payment
More Than

0
6
9
15
21
27
33
39
45
51
57
63
69
75
81
87
93
99
105
111
117

Percentage of Payment Constituting
Interest

But Not More Than
6
9
15
21
27
33
39'
45
51
57
63
69
75
81
87
93
99
105
111
117
123

.00000
.04306
.08257
.11894
.15254
.18367
.21260
.23954
.26471
.28826
.31034
.33110
.35065
.36909
.18650
.40299
.41860
.43343
.44751
.46092
.47368

c.
The amount resulting from applying to the
payments under this Agreement, the "test rate" of interest
under Regulations to Section 483 of the Internal Revenue Code,
as amended, and as presently reflected in column (a), Table
VII, Section 1 483 • 1 (g)(2) of the Regulations of said Internal
Revenue Code, as amended, but as said column (a), Table VII may
be amended from time to time to reflect the then applicable
,f
test rate.,f
23. Title to M a t e r j a i s >
This contract is for the
purchase and sale of materials in place. Seller warrants title
to property and said materials. Title to all materials
purchased shall vest in buyer as of the date of this Agreement,
and all of the incidents of ownership normally attendant on the
transfer of title to the materials shal] become operative as of
the date of this Agreement.
2k
Indemnification. Buyer shall indemnify and hold
harmless s e n e r a s to all liability, in law and in equity, for
loss or damage to any person, or any property arising out of
buyer's operations on the property.
25.

General Provisions.

a.
Entire Agreement. This Agreement
constitutes the entire agreement between the parties relative
to the subject matter hereof. Any prior negotiations,
correspondence, or understandings relative to the subject
matter hereof shall be deemed to be merged in this Agreement
and shall be of no force or effect. This Agreement may not be
amended or modified except in writing executed by both seller
and buyer
b.
Severability; In the event that any one or
more of the provisions of this Agreement shall for any reason
be held to be invalid, illegal, or unenforceable, the same
shall not affect any other provisions of this Agreement, but
this Agreement shall be construed as if such invalid, illegal,
or unenforceable provision had not been contained herein.
c.
No Waiver. Acceptance by either buyer or
seller of any performance less than required hereby shall not
be deemed to be a waiver of the rights of such party to enforce
all of the terms and conditions hereof
No waiver of any such
right hereunder shall be binding unless reduced to writing
signed by the party to be charged therewith.
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d.
Interpretation. This Agreement shall be
governed by and construed in accordance with the laws of the
State of Utah. The paragraph headings contained in this
Agreement are for purposes of reference only and shall not
limit, expand, or otherwise affect the construction of any
provision of this Agreement.
e.
Successors and Assigns. This Agreement
shall be binding upon the parties, their successors, assigns,
heirs, or personal representatives.
f.
Costs of Default. In the event of any
default by buyer or seller in any covenants or agreements
contained herein, the defaulting party shall pay all costs and
expenses, including reasonable attorneys* fees, which may arise
or accrue from enforcing this Agreement, whether with or
without suit.
DATED as of the 25th day of February, 1985.
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ASSIGNMENT OF GRAVEL SALE AGREEMENT (PIT #6)
THIS ASSIGNMENT OF GRAVEL SALE AGREEMENT (herein
referred to as this "Assignment"), by and between HARPER
EXCAVATING, INC., a Utah corporation, and HARPER CONTRACTING,
INC., a Utah corporation.
RECITALS
A.
Harper Excavating, Inc., as buyer, and Rulon J.
Harper, as seller, entered into a certain Gravel Sale Agreement
(Pit #6) dated February 25, 1985 (herein referred to as the
"Gravel Sale Agreement").
B.
Pursuant to the Gravel Sale Agreement, Harper
Excavating, Inc. purchased certain materials in place.
C.
Pursuant to a certain plan of reorganization,
Harper Excavating, Inc. created three wholly-owned subsidiaries.
D.
Harper Excavating, Inc. desires to assign the
Gravel Sale Agreement and delegate its duties thereunder to one
of its wholly-owned subsidiaries, Harper Contracting, Inc.
E.
Harper Contracting, Inc. desires to accept an
assignment of the Gravel Sale Agreement and acquire the rights
and perform the duties of excavating thereunder.
NOW, THEREFORE, for good and valuable consideration
the receipt and sufficiency of which are hereby acknowledged,
the parties hereto agree as follows:
1.
Assignment and Delegation. Harper Excavating,
Inc. does hereby assign, convey, grant, set over, transfer,
demise, release, and deliver to Harper Contracting, Inc. (i)
the Gravel Sale Agreement, (ii) all of the right, title and
interest Harper Excavating, Ino. holds under the Gravel Sale
Agreement, and (iii) all of the right, title, and interest of
Harper Excavating, Inc. in and to all materials located above
the contours and within the boundaries more particularly
described in the Gravel Sale Agreement and by this reference
-incorporated herein. Harper Excavating, Inc. does hereby
delegate to Harper Contracting, Inc. all of the duties,
obligations, and liabilities of Harper Excavating, Inc. under
the Gravel Sale Agreement.
2.
Acceptance of Assignment and Performance of
Duties. Harper Contracting, Inc. does hereby accept the above
assignment of (i) the Gravel Sale Agreement, (ii) all of the
right, title and interest that Harper Excavating, Inc. holds
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under the Gravel Sale Agreement, and (iii) all of the right,
title, and interest of Harper Excavating, Inc. in all materials
located above the contours and within the boundaries more
particularly described in the Gravel Sale Agreement. Harper
Contracting, Inc. agrees to be bound by all the terms and
conditions of the Gravel Sale Agreement as if Harper
Contracting, Inc. were an original party thereto, and agrees to
and does hereby assume and covenant to perform all the duties,
obligations, and liabilities of whatever nature of Harper
Excavating, Inc. that are to be performed or observed or which
accrue from and after the date hereof and that relate to or
arise from the Gravel Sale Agreement.
3.
Miscellaneous Provisions. This Assignment shall
inure to the benefit of and shall be binding upon Harper
Excavating, Inc., Harper Contracting, Inc., and their
respective successors and assigns. This Assignment may not be
altered, modified, or amended except in writing signed by all
the parties hereto. This Assignment shall be governed by and
construed according to the laws of the State of Utah.
DATED as of the 10th day of May, 1986.
HARPER EXCAVATING, I

HARPER CONTRACTING, INC
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GRAVEL SALE AGREEMENT
(Pit #9)
THIS GRAVEL SALE AGREEMENT, by and between
HARPER EXCAVATING, INC., hereinafter called "buyer," and RULON
J. HARPER, hereinafter called "seller," is made and entered
into for and in consideration of the mutual covenants and
agreements herein contained.
1.
Property. Seller is the owner of all of the
rock, sand, dirt, gravel, fill, and other materials, all of
such items hereinafter collectively called "materials," upon
the following described property located at approximately 5000
South 5600 West, situated in Salt Lake County, State of Utah:
Beginning at a point on the West line of the Utah
Power & Light Company property said point being
North 89°53f25" West 1736.524 feet from the East
Quarter Corner of Section 11, Township 2 South,
Range 2 West, Salt Lake Base & Meridian, and
running thence North 89°53.25" West 923.951 feet
to the center of said Section 11; thence South
0o00'12" West 600 feet; thence South 89°53'25"
East 924.16 feet; thence North 0°011 West 600.016
feet to the point of beginning.
TOGETHER WITH a right of way described as
follows: Beginning at a point on the West line
of the Utah Power & Light Company Property and
the North line of 5400 South Street, said point
being South 89°38f42" East 917.95 feet and North
0°95'19" East 53.00 feet from the South Quarter
Corner of Section 11, Township 2 South, Range 2
West, Salt Lake Base & Meridian, and running
thence North 0°05f19" East 1989.264 feet; thence
North 89°53*25" West 30 feet; thence South
0°05,19,f West 1989.195 feet; thence South
89°45f36" East 30 feet to the point of beginning.
The attached Exhibit "A" referred to as "Grading Plan'
supplements the above description and identifies separately
numbered blocks number 1 through number 2. These blocks
represent separately identified areas of the above-described
property and shall each be considered separate parcels for the
purposes of this Agreement.
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2.
Trade or Business of Buyer. Buyer is engaged in
the trade or business of excavating, grading, and
constructing. In connection with these activities, buyer has
need for materials.
3.
Sale of Materials. Seller does hereby grant,
bargain, sell, and convey unto buyer all of seller's right,
title, and interest in all materials located above the contours
and within the boundaries of blocks 1 and 2 as described in
Exhibit "A" which is attached hereto and by reference
incorporated herein. The lower boundary of the materials sold
and the lower limit of the excavation upon each block shall be
the levels indicated and must be continued at slopes as shown
on Exhibit "A". The combined blocks identified and sold are
blocks 1 and 2. These blocks contain approximately
170,424 tons of material which is hereby sold to buyer in
place. It is understood and agreed that the word "materials"
as used in this Agreement are those materials located above the
contours and within the boundaries of blocks 1 and 2 as
described in Exhibit "A" unless the context specifically
indicates otherwise. The boundaries as established comply with
the Salt Lake County Excavation Ordinance and the planning and
zoning ordinances of Salt Lake County and a permit for such
excavation has been issued.
4.
Surface rights. Seller hereby grants to buyer
during the term of this Agreement the right to use the surface
of blocks 1 and 2. The use by buyer shall be for purposes
incidental to buyer's materials operations described in this
Agreement. Seller reserves the right to lease or otherwise
permit the use of the surface by himself or others provided
such use does not interfere with use by buyer.
5.
Option. Seller hereby grants to buyer the
option to acquire upon the same terms and conditions set forth
herein all of the materials above the contours as described in
Exhibit "A" and located upon property located in any blocks set
forth in Exhibit "A" provided buyer complies with the following
terms and conditions:
a.
That the option shall be exercised by buyer
giving written notice to seller of the exercise of the option.
b.
That buyer as a condition precedent to
giving written notice of the exercise of the option shall:
(1) Have made all payments due in
accordance with the terms of this Agreement.
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(2) Be in compliance with all other terms
and conditions of this Agreement including but not limited to
the rehabilitation plans as set forth in Exhibit "A" as of the
time such notice is delivered.
c.
That the notice of buyer to exercise the
option shall be delivered to seller by buyer not less than
ninety (90) days nor more than one hundred twenty (120) days
prior to the earlier of the following:
(1) Ten (10) years from the date hereof
provided all materials sold in accordance with this Agreement
have been removed or will be removed within the said ten year
period.
(2) Earlier time of removal of all
materials sold in accordance with this Agreement.
d.
Prior to the expiration of ninety (90) days
after exercise of the option a new Gravel Sale Agreement shall
be executed by the parties with changes as deemed appropriate
by the parties.
e.
This option shall expire if not exercised as
provided herein and within the time provided herein. Time is
of the essence of this action.
6.
Seller's Rights with Respect to Unconveyed
Property. Seller reserves the right to sell, lease or
otherwise permit use of portions of the property described in
paragraph 1 not sold to buyer for such purposes and to such
persons as seller in his sole discretion sees fit on terms and
conditions no more favorable than those set forth herein. It
is also understood that buyer shall not receive more favorable
terras than such other persons. •*
7.

Rehabilitation.

a.
Purpose. As of the date of this Agreement,
the above-described property is zoned for industrial use.
Therefore, as soon as the property from which materials have
been removed is rehabilitated as set forth below, the seller
intends to develop such property for industrial purposes.
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b.
Buyer's Obligation to Rehabilitate the
Property. In view of the Salt Lake County Excavation
Ordinance, the Planning and Zoning Ordinances and the
excavation permit, buyer shall, at its expense, assume the
responsibility of grading the property to the levels indicated
on the blocks designated as 1 and 2 on Exhibit "A," so that the
ground levels and contours comply with those set forth on
Exhibit "A." Buyer shall be responsible for and rehabilitate
any other areas described in paragraph 1 where buyer has
removed or moved materials or in any other way changed the
natural topography. Buyer's obligation to rehabilitate the
property will not be discharged until such rehabilitation work
has been approved by a representative of the Salt Lake County
Planning Commission as complying with the rehabilitation plan
filed as reflected in Exhibit "A."
c.
Failure to Rehabilitate; Remedies for such
Failure. It is understood that failure to grade the property
to the levels indicated on the blocks designated as 1 and 2 on
Exhibit "A" so that the levels and contours comply with those
set forth in Exhibit "A" shall constitute a material breach of
this Agreement and such work as is necessary to comply with the
plan as provided in Exhibit "A" shall be at buyer's expense
plus consequential damages.
8.

Purchase Price.

a.
Amount. Buyer hereby agrees absolutely and
without condition to pay thirty cents (30<?) per ton of
materials upon the above described property located in blocks 1
and 2.
b.
Method of Payment. The purchase price
payable hereunder shall be paid at the rate of thirty cents
(30C) per ton of materials removed as determined by measurement
acceptable to both parties, as ,set forth below, payable three
(3) months after the close of the month in which said materials
are removed. Nothing contained hereunder shall limit the
obligation of the buyer to pay for all sand and gravel herein.
9.
Method of Measurement. It is agreed that all
materials removed from the property be weighed on an approved
and certified platform scale which is normally inspected and
certified each and every year by the State of Utah Department
of Weights and Measures. The seller and buyer agree that this
type of certification shall be sufficient for the needs of each.
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10. Documentation of the Amount of Materials
Removed. All materials removed from the property shall be
weighed and, not later than the 15th day of the following
calendar month, copies of all weigh bills, which shall have
been preprinted with consecutive numbers and indicate gross
weight, tare weight, and net weights, shall be furnished to
seller with an explanation of any missing weigh bills and a
tape for each calendar month of sales. Seller shall have the
right to inspect buyer's production and sales records
periodically, if so desired, to ascertain that the terms of
this Agreement are being complied with.
11. Outside Materials. Buyer reserves the right to
blend other materials obtained from other property sources in
order to comply with customer specifications should this be
necessary due to the lack of suitable materials from seller's
property. In such event, all outside materials shall be
weighed in at the scales, kept on a separate account, and not
included in the weigh bills covering the material sold by
seller to buyer.
12. Operations. Buyer agrees to conduct operations
in compliance with the Salt Lake County Excavation Permit, the
State of Utah Clean Air Permit, the Salt Lake County Excavation
Ordinance, and to guarantee that it will excavate and remove
materials according to the requirements of all applicable laws
and regulations. It is understood that seller has obtained a
conditional use permit from Salt Lake County to remove said
materials, and to install the necessary excavating, gravel
crushing, processing and screening, and accessory equipment to
make possible such excavation. It is in the interest of both
buyer and seller to conduct operations in accordance with
applicable laws. Buyer and seller will work together to change
laws and regulations which are onerous.
13. Right to Ingress and Egress. Seller grants to
buyer the right of reasonable ingress and egress over and
across seller's property in order to process and remove the
purchased materials from said property. Buyer shall be
permitted at his expense to build roads as are reasonably
necessary over seller's property to remove the materials sold
by this Agreement, provided that seller approves the locations
in writing in advance.
14. Right to Make Improvements. Buyer shall have
the right to bring in and install in Blocks 1 and 2, as
designated on Exhibit "A", equipment necessary to process,
load, and haul out the materials and to establish office, shop
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and yard facilities, including fencing, gates, and other
protective measures to safeguard the materials and equipment.
Buyer shall have the right to bring in power and telephone
lines, and to build, maintain and provide water facilities for
culinary uses and aggregate washing and mixing operations.
Such facilities shall insofar as possible, follow and/or be
adjacent to the points of ingress and egress, but shall be
flexible according to actual needs, be of a temporary nature
only and be removed from the property by buyer upon completion
of operations. Further, all such facilities and equipment
shall be installed and removed at the expense of buyer.
15. Maintenance of Property. Buyer shall keep the
described premises clear of junk and debris at all times so
that the property shall remain in a proper and orderly
condition at all times.
16• Time Period for Removal. Buyer shall have a
period of ten (10) years from the date of this Agreement within
which to remove all materials purchased in blocks 1 and 2.
Seller may extend such time at its option and without
obligation to do so. This Agreement shall terminate upon the
earlier of ten (10) years from the date of this Agreement
including extensions or the removal of all materials.
17. Reverter. Any portion of the materials conveyed
hereunder not removed within the time specified herein
(including extensions thereof) shall revert to and become the
property and possession of seller, and buyer agrees to execute
such instruments as are necessary to effectuate such
reconveyance. Nothing contained herein shall in any way be
construed as relieving buyer of its obligation to pay for the
materials conveyed herein.
18. Resolution of Certain Disputes. Should the
buyer for any reason fail to extract or remove the full amount
of materials conveyed hereunder, and the parties hereto not be
able to agree as to the amount of materials which remained to
be extracted and for which buyer shall be liable, then such
dispute shall be submitted for arbitration to such person as
seller and buyer shall agree upon; or in the event: no such
person can be agreed upon, then each party shall appoint his
own representative to such arbitration, and the persons so
selected shall appoint a third arbitrator to decide such
matter. The parties hereto agree to be bound by the decision
of a majority of such arbitrators.
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19. Events of Default; Remedies Upon Default.
Should buyer at any time during the term of this Agreement
either (1) become insolvent, (2) have proceedings in bankruptcy
instituted by or against it, (3) have any execution or
attachment issued against it and shall not have had such
execution or attachment removed within thirty days, or (4) have
a receiver or trustee appointed over its property, it shall be
lawful for seller to enter on the described blocks sold to
buyer or upon which buyer's facilities are located and take
possession of such property as held prior to this Agreement.
Should buyer fail or refuse to perform the covenants and
arrangements hereunder contained, or any of them, seller shall
have all remedies provided by law, including the right of
specific performance and the right to terminate this Agreement
upon thirty (30) days written notice setting forth specifically
the default of buyer and giving thirty (30) days after such
notice within which to correct any default set forth. In the
event buyer is indebted to seller upon the terms of this
Agreement, buyer agrees that seller may retain possession of
any equipment, the title to which is free from liens and
encumbrances; other improvements on the property, and any
stockpiles of materials which may be used to cover the default;
that buyer shall assign to seller all of buyer's equity in
equipment located on the premises; that seller may have a
second lien on any equipment which is subject to a first lien;
then, if the amount due on the contract is not paid within
ninety (90) days after date of termination, seller may sell
said equipment, improvements and/or materials at public or
private sale and apply the proceeds received therefrom to said
debt. Seller may proceed in any legal manner to recover any
deficiency. In the event of default, buyer agrees to execute a
valid Bill of Sale to seller on equipment to which buyer has
clear title. Buyer shall pay all selling expenses which are a
result of seller's selling any equipment, whether or not there
is a lien on it.
20. Interest. In the event buyer does not pay for
materials within three (3) calendar months after the end of the
calendar month in which the material is removed, then in
addition to what action seller may take to enforce payment,
buyer shall pay seller interest on such unpaid amount at the
rate herein provided for the period commencing three (3) months
after the end of the calendar month in which the material is
removed and continuing until paid. For example, material
removed during the calendar month of July must be paid for on
or before the end of October. If it is not paid by that date,
then interest shall be charged from the first day of November
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at a rate equal to the lesser of the highest legal rate or the
prime rate of interest published in the Wall Street Journal as
the base rate on corporate loans at large U.S. money center
commercial banks, hereinafter referred to as the "Prime Rate,"
plus three percent (3%). The interest determined, if based
upon the Prime Rate, shall be based on the Prime Rate on the
first working day of each calendar month. For example, if
$10,000.00 is over three (3) calendar months due on the first
of a month, and a $5,000.00 payment is made on the 15th, Prime
Rate plus three percent (3%) as of the first working day of the
month will be charged for $10,000.00 for 15 days and $5,000.00
for the balance of the month. Interest calculations will be
based on 365 days per year.
21. Taxes. Seller agrees to pay all property taxes
assessed against his property, and buyer will pay all taxes due
to his property and operation. Buyer agrees to pay all taxes,
assessments, and other similar charges attributable to the
materials. It is understood that seller's taxes shall be paid
only on unimproved property. In the event that there is an
assessment providing increases due directly to buyer's
facilities on the property, buyer agrees to pay this portion of
the assessment as well as all personal property taxes.
22. Receipt of Installment Payments. A portion of
each payment to seller provided under this Agreement shall be
interest and treated as such by the parties. The portion of
each payment constituting interest shall be an amount equal to
the greater of:
a.
The difference resulting by subtracting from
such payment its present value. Such present value shall be
determined by discounting such payment by nine percent (9%) per
annum, simple interest, from the date of this Agreement to the
date of payment; or
b.
The resultant from multiplying such payment
by the percentage found in the appropriate column of the
following schedule:
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Number of Months from Date of Agreement
to Date of Payment
More Than

0
6
9
15
21
27
33
39
45
51
57
63
69
75
81
87
93
99
105
111
117

Percentage of Payment Constituting
Interest

But Not More Than

6
9
15
21
27
33
39
45
51
57
63
69
75
81
87
93
99
105
111
117
123

.00000
.04306
.08257
.11894
.15254
.18367
.21260
.23954
.26471
.28826
.31034
.33110
.35065
.36909
.18650
.40299
.41860
.43343
.44751
.46092
.47368

c.
The amount resulting from applying to the
payments under this Agreement, the "test rate" of interest
under Regulations to Section 483 of the Internal Revenue Code,
as amended, and as presently reflected in column (a), Table
VII, Section 1.483-l(g)(2) of the Regulations of said Internal
Revenue Code, as amended, but as said column (a), Table VII may
be amended from time to time to reflect the then applicable
"test rate."
23. Title to Materials. This contract is for the
purchase and sale of materials in place. Seller warrants title
to property and said materials. Title to all materials
purchased shall vest in buyer as of the date of this Agreement,
and all of the incidents of ownership normally attendant on the
transfer of title to the materials shall become operative as of
the date of this Agreement.
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24. Indemnification. Buyer shall indemnify and hold
harmless seller as to all liability, in law and in equity, for
loss or damage to any person, or any property arising out of
buyer's operations on the property.
25.

General Provisions.

a.
Entire Agreement. This Agreement
constitutes the entire agreement between the parties relative
to the subject matter hereof. Any prior negotiations,
correspondence, or understandings relative to the subject
matter hereof shall be deemed to be merged in this Agreement
and shall be of no force or effect. This Agreement may not be
amended or modified except in writing executed by both seller
and buyer.
b.
Severability. In the event that any one or
more of the provisions of this Agreement shall for any reason
be held to be invalid, illegal, or unenforceable, the same
shall not affect any other provisions of this Agreement, but
this Agreement shall be construed as if such invalid, illegal,
or unenforceable provision had not been contained herein.
c.
No Waiver. Acceptance by either buyer or
seller of any performance less than required hereby shall not
be deemed to be a waiver of the rights of such party to enforce
all of the terms and conditions hereof. No waiver of any such
right hereunder shall be binding unless reduced to writing
signed by the party to be charged therewith.
d.
Interpretation. This Agreement: shall be
governed by and construed in accordance with the laws of the
State of Utah. The paragraph headings contained in this
Agreement are for purposes of reference only and shall not
limit, expand, or otherwise affect the construction of any
provision of this Agreement.
e.
Successors and Assigns. This Agreement
shall be binding upon the parties, their successors, assigns,
heirs, or personal representatives.
f.
Costs of Default. In the event of any
default by buyer or seller in any covenants or agreements
contained herein, the defaulting party shall pay all costs and
expenses, including reasonable attorneys' fees, which may arise
or accrue from enforcing this Agreement, whether with or
without suit.
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DATED as of the 25th day of February, 1985
SELLER;

HARPER EXCAVATING, INC.
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ASSIGNMENT OF GRAVEL SALE AGREEMENT (PIT #9)
THIS ASSIGNMENT OF GRAVEL SALE AGREEMENT (herein
referred to as this ''Assignment"), by and between HARPER
EXCAVATING, INC., a Utah corporation, and HARPER CONTRACTING,
INC., a Utah corporation.
RECITALS
A.
Harper Excavating, Inc., as buyer, and Rulon J.
Harper, as seller, entered into a certain Gravel Sale Agreement
(Pit #9) dated February 25, 1985 (herein referred to as the
"Gravel Sale Agreement").
B.
Pursuant to the Gravel Sale Agreement, Harper
Excavating, Inc. purchased certain materials in place.
C.
Pursuant to a certain plan of reorganization,
Harper Excavating, Inc. created three wholly-owned subsidiaries.
D.
Harper Excavating, Inc. desires to assign the
Gravel Sale Agreement and delegate its duties thereunder to one
of its wholly-owned subsidiaries, Harper Contracting, Inc.
E.
Harper Contracting, Inc. desires to accept an
assignment of the Gravel Sale Agreement and acquire the rights
and perform the duties of excavating thereunder.
NOW, THEREFORE, for good and valuable consideration
the receipt and sufficiency of which are hereby acknowledged,
the parties hereto agree as follows:
1.
Assignment and Delegation. Harper Excavating,
Inc. does hereby assign, convey, grant, set over, transfer,
demise, release, and deliver to Harper Contracting, Inc. (i)
the Gravel Sale Agreement, (ii> all of the right, title and
interest Harper Excavating, Inc. holds under the Gravel Sale
Agreement, and (iii) all of the right, title, and interest of
Harper Excavating, Inc. in and to all materials located above
the contours and within the boundaries more particularly
described in the Gravel Sale Agreement and by this reference
incorporated herein. Harper Excavating, Inc. does hereby
delegate to Harper Contracting, Inc. all of the duties,
obligations, and liabilities of Harper Excavating, Inc. under
the Gravel Sale Agreement.
2.
Acceptance of Assignment and Performance of
Duties. Harper Contracting, Inc. does hereby accept the above
assignment of (i) the Gravel Sale Agreement, (ii) all of the
right, title and interest that Harper Excavating, Inc. holds

under the Gravel Sale Agreement, and (iii) all of the right,
title, and interest of Harper Excavating, Inc. in all materials
located above the contours and within the boundaries more
particularly described in the Gravel Sale Agreement. Harper
Contracting, Inc. agrees to be bound by all the terms and
conditions of the Gravel Sale Agreement as if Harper
Contracting, Inc. were an original party thereto, and agrees to
and does hereby assume and covenant to perform all the duties,
obligations, and liabilities of whatever nature of Harper
Excavating, Inc. that are to be performed or observed or which
accrue from and after the date hereof and that relate to or
arise from the Gravel Sale Agreement.
3.
Miscellaneous Provisions. This Assignment shall
inure to the benefit of and shall be binding upon Harper
Excavating, Inc., Harper Contracting, Inc., and their
respective successors and assigns. This Assignment may not be
altered, modified, or amended except in writing signed by all
the parties hereto. This Assignment shall be governed by and
construed according to the laws of the State of Utah.
DATED as of the 10th day of May, 1986.
HARPER EXCAVAi:

HARPER CONTRACTING, INC.
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GRAVEL SALE AGREEMENT
(Pit #10)
THIS GRAVEL SALE AGREEMENT, by and between
HARPER EXCAVATING, INC., hereinafter called "buyer," and RULON
J. HARPER, hereinafter called "seller," is made and entered
into for and in consideration of the mutual covenants and
agreements herein contained.
1.
Property. Seller is the owner of all of the
rock, sand, dirt, gravel, fill, and other materials, all of
such items hereinafter collectively called "materials," upon
the following described property located at approximately 6603
West 5400 South, situated in Salt Lake County, State of Utah:
BEG AT N k COR OF SEC 15, T 2S, R 2W, S L M; S
89°42'42" E 1637.78 FT; S 0°23,25" W 2671.45 FT;
N 89°42f01" W 1675.85 FT; N 01°12,25" E 2671.46
FT to BEG. LESS STREET. 100.36 AC M OR L.
The attached Exhibit "A" referred to as "Grading Plan"
supplements the above description and identifies separately
numbered blocks number 1 through number 12. These blocks
represent separately identified areas of the above-described
property and shall each be considered separate parcels for the
purposes of this Agreement.
2.
Trade or Business of Buyer. Buyer is engaged in
the trade or business of excavating, grading, and
constructing. In connection with these activities, buyer has
need for materials.
3.
Sale of Materials. Seller does hereby grant,
bargain, sell, and convey unto buyer all of seller's right,
title, and interest in all materials located above the contours
and within the boundaries of blocks 1, 2, 3, 4, 5, 6, 7, 8, 9,
10, 11, and 12 as described in Exhibit "A" which is attached
hereto and by reference incorporated herein. The lower
boundary of the materials sold and the lower limit of the
excavation upon each block shall be the levels indicated and
must be continued at slopes as shown on Exhibit "A". The
combined blocks identified and sold are blocks 1, 2, 3, 4, 5,
6, 7, 8, 9, 10, 11, and 12. These blocks contain approximately
9,207,839 tons of material which is hereby sold to buyer in
place. It is understood and agreed that the word "materials"
as used in this Agreement are those materials located above the
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contours and within the boundaries < )£ t locks 1, 2 , 3 , :+, 5 , 6 ,
7, 8, 9, 10, 1 1 , and ] 2 as described in Exhibit: "A" unless the
context specifically indicates otherwise. The boundaries as
established comply with the Salt Lake County Excavation
Ordinance and the planning and zoning ordinances of Salt Lake
County and a permit for such excavation has been i ssued.
4.
Surface rights .
<=; .r I: lereby grants t :> buyer
during the term of this Agreement the right to use the surface
of blocks 1, 2, 3, 4, 5, 6, 7, 8 f 9, 10, 11, and 12. The use
by buyer shall be for purposes incidental to buyer's materials
operations described in this Agreement. Seller reserves the
right to lease or otherwise permit the use of the surface by
himself or others provided such use does not interfere with i »s e
by buyer,
5.
Option. Se 11 er 1: iei e by
option to acquire upon the same terms
herein all of the materials above the
Exhibit "A" and located upon property
forth in Exhibit "A" pro. - "
• MVOT
terms and conditions:

gi: ants to buyer the
and conditions set forth
contours as described in
located in any blocks set:
compli es wi th the fol lowing

That the option shall be exercised by buyer
ce to seJ ler of the exercise of the option.
p

That buyer as a condition precedent to
ice of the exercise of the option shall:

(1 ) Have made all payment>
a r c o i djii ::::: s i i i tl: :i till: :i e terms of this Agreement.

^

(2) Be in compliance with all other terms
and conditioi is c £ this Agreement including but not limited to
the rehabilitation plans as set forth in Exhibi t " kn a s of the
time such not : r" ; s delivered.
That the notice of buyer to exercise the
option shall oe delivered to seller by buyer not less than
ninety (90) days nor more than one hundred twenty (120) days
prior to the -.J* " er ! ::: £ the following:
(II ) r'ei i (1 0 I y e a r y I. r uiri t h e d a l e heireu L
provided a] 1 m a t e r i a l s s o l d i n a c c o r d a n c e w i t h t h i s Agreement
have been removed or * :i ] I be removed w i t h i n t h e r iaul t e n v *" ni i
period.

(2) Earlier time of removal of all
materials sold in accordance with this Agreement.
d.
Prior to the expiration of ninety (90) days
after exercise of the option a new Gravel Sale Agreement shall
be executed by the parties with changes as deemed appropriate
by the parties.
e.
This option shall expire if not exercised as
provided herein and within the time provided herein. Time is
of the essence of this action.
6.
Seller's Rights with Respect to Unconveyed
Property. Seller reserves the right to sell, lease or
otherwise permit use of portions of the property described in
paragraph 1 not sold to buyer for such purposes and to such
persons as seller in his sole discretion sees fit on terms and
conditions no more favorable than those set forth herein. It
is also understood that buyer shall not receive more favorable
terms than such other persons.
7.

Rehabilitation.

a.
Purpose. As of the date of this Agreement,
the above-described property is zoned for industrial use.
Therefore, as soon as the property from which materials have
been removed is rehabilitated as set forth below, seller
intends to develop such property for industrial purposes.
b.
Buyer's Obligation to Rehabilitate the
Property. In view of the Salt Lake County Excavation
Ordinance, the Planning and Zoning Ordinances and the
excavation permit, buyer shall, at its expense, assume the
responsibility of grading the property to the levels indicated
on the blocks designated as 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11,
and 12 on Exhibit "A," so that the ground levels and contours
comply with those set forth on Exhibit "A." Buyer shall be
responsible for and rehabilitate any other areas described in
paragraph 1 where buyer has removed or moved materials or in
any other way changed the natural topography. Buyer's
obligation to rehabilitate the property will not be discharged
until such rehabilitation work has been approved by a
representative of the Salt Lake County Planning Commission as
complying with the rehabilitation plan filed as reflected in
Exhibit "A."
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c
Failure to Rehabilitate; Remedies for such
Failure. It is understood that failure to grade the property
to the levels indicated on the blocks designated as 1 , 2, 3, :+,
5 f 6, 7, 8 f 9, 10, 11, and 12 on Exhibit "A" so that the levels
and contours comply with those set forth in Exhibit "A" shall
constitute a material breach of this Agreement and such work as
is necessary to comply with the plan as provided in Exhibit lf A If
sha] 1 be at bi Iyer's expense pi us consequential damages.
8.

Purchase Price.

a.
Amount. Buyer hereby agrees absolutely and
without condition to pay thirty cents (30c) per ton of
materials upon the above described property located -»1, 2, 3, 4, 5, 6, 7, 8, 9, 1 0, 1 ] and 12.
b.
Method of Payment. ' Fine purchase pi ice
payable hereunder shall be paid at the rate of thirty cents
( H)< ) per ton of materials removed as determined by measurement
acceptable to both parties, as set forth below, payable three
(3) months after the close of the month in which said materials
are removed. Nothing contained hereunder shall limit the
obligation of the,,, buyer to pay for all sand and grave] herei x :i
Method of Measurement, It is agreed that all
^
2
m a t e r a s r e m o v e c j f r o m x:he property be weighed on an approved
and certified platform scale which is normally inspected and
certified each and every year by the State of Utah Department
of Weights and Measures. The seller and buyer agree that this
type of certification shall be sufficient for the needs of each,
10
Documentation of the Amount of Materials
Removed. All materials removed from the property shall be
weighed and, not later than the 15th day of the following
calendar month, copies of all weigh bills, which shall have
been preprinted with consecutive numbers and indicate gross
weight, tare weight, and net weights, shall be furnished to
seller with an explanation of any missing weigh bills and a
tape for each calendar month of sales. Seller shall have the
right to inspect buyer's production and sales records
periodically, if so desired, to ascertain that the f*»
this Agreement are being complied with ,
11. Outside Materials. Buj ex: reserves the right I u
blend other materials obtained from other property sources in
order to comply with customer specifications should this be
necessary due to the lack of suitable materials from, sell 0 *
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property. In such event, all outside materials shall be
weighed in at the scales, kept on a separate account, and not
included in the weigh bills covering the material sold by
seller to buyer.
12. Operations. Buyer agrees to conduct operations
in compliance with the Salt Lake County Excavation Permit, the
State of Utah Clean Air Permit, the Salt Lake County Excavation
Ordinance, and to guarantee that it will excavate and remove
materials according to the requirements of all applicable laws
and regulations. It is understood that seller has obtained a
conditional use permit from Salt Lake County to remove said
materials, and to install the necessary excavating, gravel
crushing, processing and screening, and accessory equipment to
make possible such excavation. It is in the interest of both
buyer and seller to conduct operations in accordance with
applicable laws. Buyer and seller will work together to change
laws and regulations which are onerous.
13. Right to Ingress and Egress. Seller grants to
buyer the right of reasonable ingress and egress over and
across seller's property in order to process and remove the
purchased materials from said property. Buyer shall be
permitted at his expense to build roads as are reasonably
necessary over seller's property to remove the materials sold
by this Agreement, provided that seller approves the locations
in writing in advance.
14. Right to Make Improvements. Buyer shall have
the right to bring in and install in Blocks 1,,2, 3, 4, 5, 6,
7, 8, 9, 10, 11, and 12, as designated on Exhibit ."A",
equipment necessary to process, load, and haul out the
materials and to establish office, shop and yard facilities,
including fencing, gates, and other protective measures to
safeguard the materials and equipment. Buyer shall have the
right to bring in power and telephone lines, and to build,
maintain and provide water facilities for culinary uses and
aggregate washing and mixing operations. Such facilities shall
insofar as possible, follow and/or be adjacent to the points of
ingress and egress, but shall be flexible according to actual
needs, be of a temporary nature only and be removed from the
property by buyer upon completion of operations. Further, all
such facilities and equipment shall be installed and removed at
the expense of buyer.
15. Maintenance of Property. Buyer shall keep the
described premises clear of junk and debris at all times so
that the property shall remain in a proper and orderly
condition at all times.
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16. Time Period for Removal. Buyer shall have a
period of ten (10) years from the date of this Agreement withi x i
which to remove all materials purchased in blocks 1, 2, 3, 4,
5, 6, 7, 8, 9, 10, 11, and 12. Seller may extend such time at
its option and without obligation to do so. This Agreement
shall terminate upon, the earlier of ten (10) years from the
date of this Agreement including uxtensiorvi nr rhp removal of
all materials.
Ij^

Reverter.

Any portion oi the materials conveya Jli

h e r e u n d e r n o t r e m o v e d w i t h i n the time specified h e r e i n
(including e x t e n s i o n s t h e r e o f ) shall reveii" to and become the
p r o p e r t y a n d p o s s e s s i o n of s e l l e r , and b u y e r a g r e e s to execute
s u c h i n s t r u m e n t s as a r e n e c e s s a r y to e f f e c t u a t e s u c h
r e c o n v e y a n c e . N o t h i n g contained h e r e i n shall in any way be
c o n s t r u e d as r e l i e v i n g b u y e r of its o b l i g a t i o n ten pay for the
materials conveyed herein.
1 8 . R e s o l u t i o n of C e r t a i n D i s p u t e s , Should the
b u y e r for any r e a s o n fail to extract o r remove the full .amount
of m a t e r i a l s c o n v e y e d h e r e u n d e r , and the p a r t i e s h e r e t o not be
able to a g r e e as to t h e amount of m a t e r i a l s w h i c h remained to
b e e x t r a c t e d a n d f o r w h i c h b u y e r shall b e l i a b l e , t h e n such
d i s p u t e shall b e s u b m i t t e d for a r b i t r a t i o n to such p e r s o n as
s e l l e r and b u y e r shall agree u p o n ; or i n the event n o such
p e r s o n can b e a g r e e d u p o n , then e a c h p a r t y shall a p p o i n t h i s
o w n r e p r e s e n t a t i v e to such arbi t r a t i o n , and the p e r s o n s so
s e l e c t e d shall appoint a third a r b i t r a t o r to d e c i d e such
m a t t e r . T h e p a r t i e s h e r e t o agree to b e b o u n d by t h e d e c i s i o n
of a m a j o r i t y of such a r b i t r a t o r s .
19
Events of D e f a u l t ; R e m e d i e s Upoi I D e f a u l t .
SI Lould b u y e r at any time d u r i n g the term of this A g r e e m e n t
e i t h e r (1) b e c o m e i n s o l v e n t , (2) have p r o c e e d i n g s in bankruptcy
i n s t i t u t e d by o r a g a i n s t i t , (31) h a v e any e x e c u t i o n o r
a t t a c h m e n t i s s u e d against it and shall not h a v e h a d such
e x e c u t i o n o r a t t a c h m e n t removed w i t h i n thirty d a y s , o r (4) have
a r e c e i v e r o r t r u s t e e a p p o i n t e d o v e r its p r o p e r t y , it shall b e
lawful for s e l l e r to e n t e r o n the d e s c r i b e d b l o c k s sold to
b u y e r o r u p o n w h i c h b u y e r ' s facilities are located a n d take
p o s s e s s i o n of s u c h p r o p e r t y as h e l d p r i o r to this A g r e e m e n t .
Should buyer fail or refuse to p e r f o r m the c o v e n a n t s and
a r r a n g e m e n t s h e r e u n d e r c o n t a i n e d , o r any of t h e m , s e l l e r sfiaJ 1
h a v e a l l r e m e d i e s p r o v i d e d by law, including the right of
s p e c i f i c p e r f o r m a n c e and the right to t e r m i n a t e this A g r e e m e n t
u p o n thirty (30) days w r i t t e n noti.ce setting f o r t h specifically
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the default of buyer and giving thirty (30) days after such
notice within which to correct any default set forth. In the
event buyer is indebted to seller upon the terms of this
Agreement, buyer agrees that seller may retain possession of
any equipment, the title to which is free from liens and
encumbrances; other improvements on the property, and any
stockpiles of materials which may be used to cover the default;
that buyer shall assign to seller all of buyer's equity in
equipment located on the premises; that seller may have a
second lien on any equipment which is subject to a first lien;
then, if the amount due on the contract is not paid within
ninety (90) days after date of termination, seller may sell
said equipment, improvements and/or materials at public or
private sale and apply the proceeds received therefrom to said
debt. Seller may proceed in any legal manner to recover any
deficiency. In the event of default, buyer agrees to execute a
valid Bill of Sale to seller on equipment to which buyer has
clear title. Buyer shall pay all selling expenses which are a
result of seller's selling any equipment, whether or not there
is a lien on it.
20. Interest. In the event buyer does not pay for
materials within three (3) calendar months after the end of the
calendar month in which the material is removed, then in
addition to what action seller may take to enforce payment,
buyer shall pay seller interest on such unpaid amount at the
rate herein provided for the period commencing three (3) months
after the end of the calendar month in which the material is
removed and continuing until paid. For example, material
removed during the calendar month of July must be paid for on
or before the end of October. If it is not paid by that date,
then interest shall be charged from the first day of November
at a rate equal to the lesser of the highest legal rate or the
prime rate of interest published in the Wall Street Journal as
the base rate on corporate loans at large U.S. money center
commercial banks, hereinafter referred to as the "Prime Rate,"
plus three percent (3%). The interest determined, if based
upon the Prime Rate, shall be based on the Prime Rate on the
first working day of each calendar month. For example, if
$10,000.00 is over three (3) calendar months due on the first
of a month, and a $5,000.00 payment is made on the 15th, Prime
Rate plus three percent (3%) as of the first working day of the
month will be charged for $10,000.00 for 15 days and $5,000.00
for the balance of the month. Interest calculations will be
based on 365 days per year.
21. Taxes. Seller agrees to pay all property taxes
assessed against his property, and buyer will pay all taxes due
to his property and operation. Buyer agrees to pay all taxes,
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assessments, and other similar charges attributable to the
materials. It is understood that seller's taxes shall be pai d
only on unimproved property. In the event that there is ax
assessment providing increases due directly to buyer's
facilities on the property, buyer agrees to pay this por t:::ii • :>i i :: £
the assessment as well as all personal property taxes
22. Receipt of installment payments. A portion of
each payment to seller provided under this Agreement shall be
interest and treated as such by the parties, The portion of
each payment constituting i nterest shall be a n anoi iiit equa Il t ::»
the greater of:

a.
The differ ei ice resulting by subtracting xi
such payment its present value. Such present value shall be
determined by discounting such payment by nine percent (91) pe- :
annum, simple interest, from the date of this Agreement to t
date of payment; or
b^
j ^ e resultant from multiplying such paj
by the percentage found in the appropriate column of the
fo1lowing s chedu1e:
Number of Months from Date of Agreement
__
to Date of Payment
More Than
0
6
9
15
21
27
33
39
45
51
57
63
69
75
81
87
93
99
105
111
117

Percentage o £ Paymerit Constituting
Interest

But Not More Than
6
9
15
21
27
33
39'
45
51
57
63
69
75
81
87
93
99
105
111
117
123
8-

.00000
.04306
.08257
.11894
.15254
.18367
.21260
.23954
.26471
.28826
.31034
.33110
.35065
.36909
.18650
.40299
.41860
.43343
.44751
.46092
,47368

c.
The amount resulting from applying to the
payments under this Agreement, the "test rate11 of interest
under Regulations to Section 483 of the Internal Revenue Code,
as amended, and as presently reflected in column (a), Table
VII, Section 1.483-l(g)(2) of the Regulations of said Internal
Revenue Code, as amended, but as said column (a), Table VII may
be amended from time to time to reflect the then applicable
"test rate."
23. Title to Materials. This contract is for the
purchase and sale of materials in place. Seller warrants title
to property and said materials. Title to all materials
purchased shall vest in buyer as of the date of this Agreement,
and all of the incidents of ownership normally attendant on the
transfer of title to the materials shall become operative as of
the date of this Agreement.
24. Indemnification. Buyer shall indemnify and hold
harmless seller as to all liability, in law and in equity, for
loss or damage to any person, or any property arising out of
buyer's operations on the property.
25.

General Provisions.

a.
Entire Agreement. This Agreement
constitutes the entire agreement between the parties relative
to the subject matter hereof. Any prior negotiations,
correspondence, or understandings relative to the subject
matter hereof shall be deemed to be merged in this Agreement
and shall be of no force or effect. This Agreement may not be
amended or modified except in writing executed by both seller
and buyer.
b.
Severability. In the event that any one or
more of the provisions of this Agreement shall for any reason
be held to be invalid, illegal, or unenforceable, the same
shall not affect any other provisions of this Agreement, but
this Agreement shall be construed as if such invalid, illegal,
or unenforceable provision had not been contained herein.
c.
No Waiver. Acceptance by either buyer or
seller of any performance less than required hereby shall not
be deemed to be a waiver of the rights of such party to enforce
all of the terms and conditions hereof. No waiver of any such
right hereunder shall be binding unless reduced to writing
signed by the party to be charged therewith.
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State of Utah. The paragraph headings contained in this
Agreement are for purposes of reference only and shall not
limit, expand, •.-• otherwise affect the construction of any
provision, c+
Agreement
I
Successors and Assigns . Illi ii s Agreement
shall be binding upon the parties, their successors, assigns,
heirs, or persona] representatives
Costs of Default. In the event of any
default by buyer or seller in any covenants or agreements
contained herein, the defaulting party shall pay all costs and
expenses, including reasonable attorneys' fees, which may arise
or accrue from enforcing this A?rAement. whether with or
without suit
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EXHIBIT A
GRADING T'LAN

(
(

ASSIGNMENT OF GRAVEL SALE AGREEMENT (PIT # 1 0 )
THIS ASSIGNMENT OF GRAVEL SALE AGREEMENT (herein
referred to as this " A s s i g n m e n t " ) , : * s-id between HARPER
EXCAVATING, INC., a Utah corporati o
HARPER CONTRACTU" 3.
INC., a Utah corporation.
RECITALS
!|

!
Harper E x c a v a t i n g , I n c . , as b u y e r , and Rulom I
Harper, as s e 11 e r , e n t ei: ed Ii:it:o a c e r t a i n Grave I S a l e Ag i:e i> 1111" 111
( P i t #10) dated February 2 5. 1 985 (lieriMii l e f e r r e d fo as the
"Gravel Sale Agreement")
g^
p u r s u a n t t 0 t|le (;ravex sale Agreement, Harper
Excavating, I n c . purchased certain materials in place,
C.
Pursuant to a certain plan of reorganization,
Harper Excavating, Inc created three wholly-owned subsidiaries.
D.
Harper Excavating, Inc. desires to assign the
Gravel Sale Agreement and delegate its duties thereunder to one
of i ts wholly owned subsidiaries, Harper Contracting, Inc
E.
Harper Contracting, Inc . desi res to accept ax it,
assignment of the Gravel Sale Agreement ax id acq? i:i re the i: ::i git i i
and perform, the duties of excavating thereunder.
NOW, THEREFORE, f< )i good and valuable consideration
the receipt and sufficiency of which are hereby acknowledged,
the parties hereto agree as follows:
1.
Assignment and Delegation. Harper Excavating,
Inc. does hereby assign, convey, grant, set over, transfer,
demise, release, and deliver to Harper Contracting, Inc. (i)
the Gravel Sale Agreement, (ii) all of the right, title and
interest Harper Excavating, Inc". holds under the Gravel Sale
Agreement, and (iii) all of the right, title, and interest i;::»£
Harper Excavating, Inc. in and to all materials located abc i.re
the contours and within the boundaries more particularly
described in the Gravel Sale Agreement and by this reference
incorporated herein. Harper Excavating, Inc. does hereby
delegate to Harper Contracting, Inc. all of the d u t i e s ,
obligations, and liabilities of Harper Excavating, Inc
the Gravel Sale Agreement.
2
Acceptance of Assignment and Performance of
Duties. Harper Contracting, Inc. does hereby accept the above
assignment of (i) the Gravel Sale Agreement, (ii) all of the
right, tit le arid, i nterest that Harper Excavating , Inc holds

under the Gravel Sale Agreement, and (iii) all of the right,
title, and interest of Harper Excavating, Inc. in all materials
located above the contours and within the boundaries more
particularly described in the Gravel Sale Agreement. Harper
Contracting, Inc. agrees to be bound by all the terms and
conditions of the Gravel Sale Agreement as if Harper
Contracting, Inc. were an original party thereto, and agrees to
and does hereby assume and covenant to perform all the duties,
obligations, and liabilities of whatever nature of Harper
Excavating, Inc. that are to be performed or observed or which
accrue from and after the date hereof and that relate to or
arise from the Gravel Sale Agreement.
3.
Miscellaneous Provisions. This Assignment shall
inure to the benefit of and shall be binding upon Harper
Excavating, Inc., Harper Contracting, Inc., and their
respective successors and assigns. This Assignment may not be
altered, modified, or amended except in writing signed by all
the parties hereto. This Assignment shall be governed by and
construed according to the laws of the State of Utah.
DATED as of the 10th day of May, 1986.
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AFFIDAVIT

STATE OF UTAH
COUNTY OF

)
) ss
)

STEVEN C. GODDARD, being first duly sworn, deposes and
says:
1.
That he is a citizen of the United States and over
21 years of age.
2.
That he is a Certified Public Accountant licensed
in the State of Utah.
3.
That during the period October, 1985 through May,
1987 he served as the controller for Harper Investments, Inc.,
formerly known as Harper Excavating, Inc.
4.
That as of May 10, 1986, Harper Excavating, Inc.
entered into a plan of reorganization in which Harper Excavating,
Inc. changed its name to Harper Investments, Inc. and became the
parent corporation of three subsidiary corporations. The
reorganization occurred in accordance with Section 351 of the
Internal Revenue Code and resulted in three new subsidiary
corporations as follows: Harper Investments, Inc. to which
principally trucking assets were transferred; Harper Contracting,
Inc. to which primarily excavating equipment was transferred; and
Harper Sand and Gravel, Inc. to which sand and gravel equipment
was transferred. After the transfer of assets, the name of
Harper Excavating, Inc., which as a result of the reorganization
was the parent corporation, was changed to Harper Investments,
Inc. and Harper Investments, Inc., which was a subsidiary
corporation receiving the trucking equipment, became Harper
Excavating, Inc. The reorganization was accomplished as a means
of protecting the assets of the individual corporations,
separately accounting for the activities of each company,
identifying cost and profit centers, improving the management of
each company through better job costing, and dividing specific
functions among the various corporations.
5.
The reorganization resulted in a very complicated
accounting system and required redesigning computer programs and
accounting procedures for identifying revenue and expenses by
job, by gravel pit, by labor, and by equipment. Since many jobs
would cut across two or more of the operating companies, income

and expenses needed to be allocated based upon contributions of
the various companies. Thus, income statements needed to be
generated for the consolidated entity, including all four
corporations, by each corporation, by job, by gravel pit, by
equipment, and by material type.
6.
Because the reorganization of the companies took
place with no more than a week's notice, there was a very
confusing period during which the computer programs were
developed and the flow of information was accomplished. In
several instances, procedures were begun and then modified or
entirely changed as it became apparent that they were not working
in the new organization.
7.
During all of the reorganization, it was intended
that the individual companies, although separate legal entities,
would function as an affiliated group of corporations. In many
instances, two or more of the separate corporations were required
to work together in drder to accomplish the goal of the
affiliated corporations. Many jobs that were bid required
various portions of a job to be performed by each corporation.
For income tax purposes, it was always intended to file a
consolidated income tax return for all of the corporations. With
respect to sales taxes, the undersigned determined, based upon
Section 59-15-2(1), Utah Code Annotated, a copy of which is
attached, that a consolidated sales tax return could be filed for
the four affiliated corporations in the same manner as for income
tax purposes. The related corporations described above were a
"person" functioning as a "group or combination operating as a
unit" as provided in the statute and as such would be the
"vendor" required to file the sales tax return as contemplated in
Section 59-15-5 of the Utah Code Annotated, a copy of which is
also attached.
8.
That the undersigned was not informed as to who
held the legal title to the various gravel pits and materials
therein from which Harper Sand and Gravel, Inc. and formerly
Harper Excavating, Inc. processed sand and gravel. The
undersigned was aware that payments were made to individuals
outside of Harper Excavating, Inc. or, after the reorganization,
the affiliated corporations for sand and gravel which was used in
the business of the affiliated companies and removed from the
various gravel pits.
9.
During the process of the reorganization, the
undersigned divided the balance sheet assets among the various
subsidiary corporations in accordance with the function of the
corporation. The gravel pits used by the corporation were not
reflected on the balance sheet and, therefore, the undersigned
-2G:\WPT\095\000008JK.W51
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did not specifically allocate the former Harper Excavating, Inc.
interest in the sand and gravel to a specific subsidiary
corporation on the books of account. The undersigned further did
not request information nor was he given information concerning
the ownership of the various gravel pits or how the rights to
extract materials from the respective pits was to be handled. In
connection with the need for job costing from a managerial
standpoint, the undersigned assumed for the purpose of allocating
funds among the companies that the materials and costs associated
with preparing the product would be allocated to Harper Sand and
Gravel, Inc., that the hauling costs would be allocated to Harper
Excavating, Inc. which did the trucking and that Harper
Contracting, Inc. would, where required, install the materials.
Although the undersigned adopted this procedure in maintaining
the accounting records of the corporations, the undersigned did
not discuss this procedure with the owners and officers of any of
the four corporations and, to the best of the undersigned's
knowledge, the officers and owners of the corporations were not
aware of the accounting treatment outlined above for the handling
of sales of sand and gravel.
10. In developing the accounting procedures, the
undersigned did not inquire into the legal title to various
assets in connection with intercompany transactions. The
accounting treatment on the company books was designed to
allocate revenues and expenses for internal accounting and
management purposes, it did not track or evidence the passing of
legal title to materials.
DATED this

&fL day of

1990,

STEVEN C. GODDARD
Subscribed and sworn to before me this (r" day of
i MAAA^
, 1990, by STEVEN C. GODDARD.

PUBLIC J/
NOTARY* PUBLIC"7?
Residing at*^-Ja!+

L

„
,
fafit 'A<rlJhcU.

My Commission Expires:
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STATE OF UTAH

SALES AND USE TAX ACTS
AND REGULATIONS

UTAH CODE ANNOTATED 1953
TITLE 59, CHAPTER 15
TITLE 59, CHAPTER 16

Issued by
STATE TAX COMMISSION
Salt Lake City, Utah
December, 1986

SALES TAX ACT
Title 59, Chapter 15, Utah Code Annotated 1953 as Amended

59-15-1.

Short title.

This chapter is known as the "Sales Tax Act."
59-15-2.

Definitions.

As used inJhjsj&apterL.

"^

/ (1) "Person" includes any individual, firm, copartnership, joint
adventure, corporation, estate or trust, g r j m y group or combination
acting as a unit and the plural as well as the singular number unless the"
intention to give a more iimitedmeaninq is disclosed by the context.
[2)—*S5Te" or "sales" includes installment and credit sales, every
closed transaction constituting a sale, and also includes the sale of
electrical energy, gas, services or entertainment taxable under the
terms of this act. A transaction whereby the possession of property is
transferred but the seller retains the title as security for the payment oi
the price shall be deemed a sale. An even exchange of tangible
personal properties shall not be deemed a sale for purposes of this act,
but in any transaction wherein tangible personal property is taken as
part of the sales price of other tangible personal property, the balance
valued in money or other consideration shall be deemed a sale.
(3) "Wholesaler" means a person doing a regularly organized
wholesale or jobbing business and selling to retail merchants, jobbers,
dealers or other wholesalers, for the purpose of resale.
(4) "Wholesale" means a sale of tangible personal property by
wholesalers to retail merchants, jobbers, dealers or other wholesalers
for resale, and does not include a sale by wholesalers or retailers to
users or consumers not for resale, except as otherwise specified.
(5) "Retailer" means a person doing a regularly organized retail
business in tangible personal property, and selling to the user or
consumer and not for resale, and includes commission merchants,
auctioneers, and all persons regularly engaged in the business of
selling to users or consumers within the state of Utah; but the term
"retailer" does not include farmers, gardeners, stockmen, poultrymen
or other growers or agricultural producers producing and doing

(Pev 12/86)
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59-15-4.6.

Repealed.

IM«

59-15-5.

Collection of tax — Out-of-state vendors — Remission —
Returns — Direct payment by purchaser of motor vehicle —
Tokens — Deposit of security and sale thereof — Remission of excess amount collected — Penalties and interest
for violations — Fine or imprisonment.

(1) Each person receiving any payment or consideration upon a
sale of property or service subject to the tax under this chapter, or to
whom such payment or consideration is payable (hereinafter called
the vendor) is responsible for the collection of the amount of the tax
imposed on that sale. The vendor is not required to maintain a separate
account for the tax collected, but is deemed to be a person charged
with receipt, safekeeping, and transfer of public moneys.
(2) If any sale of tangible personal property is made by a
wholesaler to a retailer, upon the representation by the retailer that the
personal property is purchased by the retailer for resale, and the
personal property thereafter is not resold, the wholesaler is not
responsible for the collection or payment of the tax imposed on the
sale, but the retailer is solely liable for the tax. If any sale of property or
service subject to the tax is made to a person prepaying sales tax in
accordance with the Resource Development Act, or to a contractor or
subcontractor of that person, the vendor to whom such payment or
consideration is payable, upon the representation by the person
prepaying the sales tax that the amount prepaid as sales tax has not
been fully credited against sales tax due and payable under the rules
promulgated by the State Tax Commission is not responsible for the
collection or payment of the sales tax but the person prepaying the
sales tax is solely liable for such payment, if any
(3) Each vendor shall pay or collect and remit the tax imposed by
this chapter if within this state the vendor directly or by any agent or
other representatives: (a) has or utilizes an office, distribution house,
sales house, warehouse, service enterprise, or other place of business;
(b) maintains a stock of goods; (c) regularly solicits orders whether or
not such orders are accepted in this state, unless the activity in this
state consists solely of advertising or of solicitation by direct mail, (d)
regularly engages in the delivery of property in this state other than by
common carrier or U S. mail; or (e) regularly engages in any activity in
connection with the leasing or servicing of property located within this
state
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(4) Each vendor shall collect the tax from the venaee. oui me
vendor may not collect as tax an amount (without regard to fractional
parts of one cent) in excess of the tax computed at the rates prescribed
by this chapter. On all motor vehicle sales made by other than a regular
licensed dealer the tax shall be paid by the purchaser directly to the
State Tax Commission upon every sale of a motor vehicle subject to
registration and licensing under the laws of this stale, and shall be
collected by the State Tax Commission at the time of such registration
and licensing. Except as provided in Section 59-15-5.1, the tax
imposed by this chapter is due and payable to the State Tax
Commission quarterly on or before the last day of the month next
succeeding each calendar quarterly period. Each vendor shall on or
before the last day of the month next succeeding each calendar
quarterly period, file with the commission a return for the preceding
quarterly period. The return shall be accompanied by a remittance of
the amount of tax required under this chapter to be collected by the
vendor for the period covered by the return. The tax as computed in the
return shall in all cases be based upon the total sales made during the
period including both cash and charge sales. Credit is allowed to the
vendor for prepaid taxes and for taxes paid on sales represented by
that portion of an account determined to be worthless and actually
charged off for income tax purposes or on the portion of the purchase
price remaining unpaid at the time of a repossession made under the
terms of a conditional sales contract. These returns shall contain the
information and be made in the manner as the State Tax Commission
may by rule prescribe. The State Tax Commission may extend the time
for making returns and paying the taxes collected under rules it may
prescribe, but no extension may be for more than 90 days. The State
Tax Commission, if it deems it necessary in order to ensure the
payment of the tax imposed by this chapter, may require returns and
payment of the tax to be made for other than quarterly periods.
(5) If the accounting methods regularly employed by the vendor
in the transaction of his business are such that reports of sales made
during a calendar month will impose unnecessary hardships, the State
Tax Commission may accept reports at intervals that will, in its
opinion, better suit the convenience of the taxpayer and will not
jeopardize the collection of the tax.
(6) For the purpose of more efficiently securing the payment,
collection, and accounting for the taxes provided for under this
chapter, the State Tax Commission may by proper rules provide for the
issuance of tokens or other appropriate devices to facilitate collections.

8
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(7) The State Tax Commission, whenever it deems it necessary
to ensure compliance with this chapter, may require any person,
subject to the tax imposed under this chapter, to deposit with it
security as determined by the State Tax Commission. The security
may be sold by the State Tax Commission at public sale if it becomes
necessary so to do in order to recover any tax, interest, or penalty due.
Notice of such sale may be served upon the person who deposited the
securities personally or by mail. If notice is by mail, notice sent to the
last known address as it appears in the records of the State Tax
Commission is sufficient for the purposes of this requirement. Upon
such sale the surplus, if any, above the amounts due under this
chapter, shall be returned to the person who deposited the security.
(8) If any vendor, during any reporting period, collects as a tax an
amount in excess of the lawful state and local percentage of total
taxable sales, he shall remit to the commission the full amount of the
tax imposed under this chapter and also any excess.
(9) It is unlawful for a vendor with the intent to evade any tax to
fail to timely remit the full amount of tax required by this chapter. A
violation of this section is punishable as follows:
(a) if the amount not remitted is less than $1,000, by a fine not
exceeding $1,000 or imprisonment not exceeding six months or by
both fine and imprisonment;
(b) if the amount not remitted is $1,000 or more, but less than
$10,000, by a fine not exceeding $5,000 or imprisonment not exceeding
six months or by both fine and imprisonment;
(c) if the amount not remitted is $10,000 or more, but less than
$50,000, by a fine not exceeding $10,000 or imprisonment not
exceeding one year or by both fine and imprisonment; and
(d) if the amount not remitted is $50,000 or more, by a fine not
exceeding $25,000 or imprisonment not exceeding five years or both
fine and imprisonment.
(10) For the purposes of prosecution under Section 59-15-9 each
quarterly tax period defined in Subsection 59-15-5(4) in which a
vendor collects a tax, and with intent to evade any tax fails to timely
remit the full amount of the tax required to be remitted, constitutes a
separate offense.
(11) Any person failing to pay any tax to the state or any amount
of tax required to be paid to the state within the time required by this
chapter, or file any return as required by this chapter, shall pay, in
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addition to the tax, penalties and interest as provided in Section
59-15-8.
(12) The statute of limitations for prosecution of a violation of
this section is six years from the date when the tax should have been
remitted.
iset
59-15-5.1.

Prepayment of sales and use taxes — Return — Penalty.

(1) Any person whose tax liability under Title 59, Chapters 15 and
16, and Title 11, Chapter 9 was (a) $96,000 for the previous year, (b)
$24,000 for the previous quarter, or (c) whose estimated tax liability is
$8,000 or more per month, as determined by the State Tax Commission, shall prepay not less than 90% of the amount of state and local tax
liability for April and May of each year. The State Tax Commission
shall establish by rule and regulation the procedures and guidelines in
determining the tax liability under this section.
(2) The prepayment shall be accompanied by a return showing
the amount of the prepayment in the form and manner determined by
the State Tax Commission. The prepayments shall be made to the
State Tax Commission on or before the 15th of June each year,
beginning June 15, 1984.
(3) The amount of the prepayment shall be a credit against the
amount of the taxes due and payable for the quarterly period in which
the payment became due. In addition to any other penalties for late
payment there shall be a penalty of 10% of the total amount of the
prepayment due.
IM*
59-15-6.

Exempt sales.

(1) There are exempted from the taxes imposed by this chapter
the gross receipts from: (a) all sales of motor fuels and special fuels
upon which a Utah state excise tax is imposed; (b) all sales to the state,
its departments, institutions, and political subdivisions; (c) all sales of
food, beverage, and dairy products, including candy, gum, and similar
confections dispensed from vending machines in which the proceeds
of each sale do not exceed one dollar if the vendor or operator of the
vending machine reports an amount equal to 120% of the cost of such
items as goods consumed; (d) all sales of food, beverage, dairy
products, similar confections, and related services to commercial
airline carriers for in flight consumption; (e) all sales of parts and
equipment installed in aircraft used primarily in scheduled interstate
or foreign commerce; (f) all sales of "commercials," "motion picture
films," "prerecorded audio program tapes or records," and "video

10
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BEFORE THE UTAH STATE TAX COMMISSION

HARPER
HARPER
HARPER
HARPER

INVESTMENTS, INC. ,
SAND AND GRAVEL, INC. , )
EXCAVATING, INC. , and
CONTRACTING, INC. ,

PREHEARING

ORDER

Petitioners,
vs.

;

AUDITING DIVISION, UTAH STATE ;
TAX COMMISSION,
]
Respondent.

Appeal Nos. 90-2158 to
90--2161

)

A prehearing conference in the above-entitled case was
held on February 19, 1991, with Paul Iwasaki, Administrative Law
Judge, presiding.

Present at the conference were Richard C.

Skeen, Esq. and Thomas E. Nelson, Esq. , representing
Petitioners, and Rick L. Carlton, Esq. , Assistant Attorney
General, appearing on behalf of the Auditing Division.
Pursuant to discussions during the prehearing
conference, the following was agreed upon:
1.

The following issues are presented in this

matter:
A.

Were Harper Sand and Gravel, Inc. , Harper

Excavating, Inc. , Harper Contracting, Inc. , and Harper
Investments, Inc. collectively a "person" as that term is
defined in former Section 59-15-2(1) and new Section 59-12102(5) of Utah Code Annotated because they were a "group or

combination acting as a unit" and therefore entitled to file a
consolidated tax return?
B.

Did sales of sand and gravel occur between

Harper Sand and Gravel, Inc. and Harper Excavating, Inc. ?
C.

Did taxable sales of sand and gravel and

delivery charges occur between Harper Excavating, Inc. and
Harper Contracting, Inc. ?
D.

Were the accounting journal entries upon

which the deficiencies were based incorrect, did they
erroneously indicate transfers of sand and gravel, were they
made without the authority of management, and were they
inconsistent with the alleged fact that Harper Contracting, Inc.
held legal title to the sand and gravel?
E.

Were the deficiencies properly assessed when

they were based on the accounting journal entries referred to in
item D above?
F.

Were the deficiencies properly assessed

against petitioner on a motorhome?
G.

Were penalties and interest properly

assessed?
2.

The parties shall file a stipulation of facts on

or before March 29, 1991.
3.

The petitioners shall file their brief on or

before April 29, 1991.
4.
May 29, 1991.

The respondent shall file its brief on or before

5.

The petitioners may, at their option, file a

reply brief on or before June 14, 1991.
6.

The parties shall complete their discovery on

June 14, 1991.
7.

The formal hearing shall be a two day hearing

beginning on July 30, 1991 at 9:00 a.m. mountain time at the
Heber M. Wells Building, 160 East 300 South, Salt Lake City,
Utah 84134 in Room 504.
DATED this ?-?"- day of March, 1991.

y^-^ s
—7"

^
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> ^ y - 7 7 T~~?s-fi «-rVf

Paul F. Iwasaki
Administrative Law Judge

APPROVED AS TO FORM:

gix^rd *C. Skeen, Esq.
Attorney for Petitioners

Rick L. Carlton, Esq.
Attorney for Respondent

fl \wDD\950\00000sfv W51

Appeal Nos. 90-2

3 to 90-2161

MAILING CERTIFICATE
I hereby certify that I mailed a copy of the foregoing
Prehearing Order to the following:
Harper Investment, Inc.
c/o Thomas E. Nelson
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
50 South Main, Suite 1600
Salt Lake City, UT
84144
Craig Sandberg
Assistant Director, Auditing
Heber M. Wells Building
Salt Lake City, UT
84134
James H. Rogers
Director, Auditing Div.
Heber M. Wells Bldg.
Salt Lake City, UT
84134
Rick Carlton
Assistant Attorney General
36 South State, 11th Floor
Salt Lake City, UT
84111
DATED this

day of

1991

Secretary
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BEFORE THE UTAH STATE TAX COMMISSION
HARPER INVESTMENT, INC., ET AL, )
Petitioners, )
:
v.
)
:
AUDITING DIVISION OF THE
)
UTAH STATE TAX COMMISSION,
:
)
Respondent.

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND FINAL DECISION
Appeal Nos. 90-2158 to
90-2161

)

STATEMENT OF CASE
This matter came before the Utah State Tax Commission
for a formal

hearing

on July 30, 1991.

Paul

F.

Iwasaki,

Presiding Officer, and Joe B. Pacheco, Commissioner, heard the
matter

for

and

on behalf

of the

Commission.

Present

and

representing the Petitioners were Robert Petersen and Richard
Skeen,

attorneys

at

law.

Present

and

representing

the

Respondent was Rick Carlton, Assistant Utah Attorney General.
Based upon the testimony and evidence presented at the
hearing, the Tax Commission hereby makes its:
FINDINGS OF FACT
1.

The tax in question is sales tax.

2.

The audit period in question is October 1, 1985

through September 30, 1988.

nnnnnon^

Appeal Nos. 90-2
3.

8 to 90-2161

Prior to 1986, Harper Excavating, Inc. operated a

sand and gravel pit.

Pursuant to a Gravel Sale Agreement which

was executed in 1985, Harper Excavating purchased all rights,
title and interests in rock, sand, dirt, gravel, fill and other
materials located within certain areas of several gravel pits
owned by Rulon Harper.

Rulon Harper was also the president of

Harper Excavating.
4.

In May of 1986, in an attempt to limit its legal

liabilities in the event of potential lawsuits, the assets of
Harper Excavating were divided and transferred into three new
wholly owned subsidiaries: 1) Harper Sand and Gravel, Inc.; 2)
Harper Excavating, Inc.; and 3) Harper Contracting, Inc.
5.

The name of the former Harper Excavating, Inc.

was changed to Harper Investments, Inc., and became the parent
company of their three new companies.
6.
Contracting,
Harper

Contemporaneous with the
Inc.

Excavating,

succeeded
Inc.

with

agreement previously entered
Inc. and Rulon Harper.

to

The

the

reorganization,
interest

respect

to

of

the

the

Harper
former

gravel

sales

into between Harper Excavating,
assignment

of

the

Gravel

Sale

Agreement took place in May 1986.
7.

The reorganization involved, among other things,

the allocation of assets and the assignment of such assets to
each of the three subsidiary corporations.

The allocation was

made by the controller for the former Harper Excavating, Inc.
who made the allocations without consulting Rulon Harper.

The

controller was not aware of the fact that the rights to the
sand and gravel pits had been assigned to Harper Contracting,

Appeal Nos. 90-2

8 to 90-2161

Inc. and he mistakenly assigned those assets to Harper Sand and
Gravel, Inc.

The assignment was made simply upon his reasoning

that the sand and gravel pits logically belonged to the sand
and gravel company.
8.

Because of the way the assets had been allocated,

an accounting procedure was followed whereby sand and gravel
which was needed by Harper Contracting would be purchased from
Harper Excavating after such sand and gravel had first been
purchased by Harper Excavating from Harper Sand and Gravel.
All accounting transactions and payment transactions reflected
the above described situation.
9.

Rulon Harper, the president of Harper Investments

as well as president of the three subsidiaries, was unaware of
the allocation of assets made by the controller and was also
unaware that the purchase and accounting procedures reflecting
the sale of the sand and gravel did not reflect the true and
correct ownership of the sand and gravel sold.
10.
Harper

During

Investments,

the period
as

the

in question

parent

company

the Petitioner,
to

subsidiaries filed consolidated sales tax returns.

the

three

Sales tax

was not charged nor was sales tax paid on the sale of the sand
and gravel by Harper Contracting from Harper Excavating.
11.

In 1989, the Auditing Division of the Utah State

Tax Commission issued a preliminary notice for the audit period
October 1, 1985 through September 30, 1988.

That audit report

assessed deficiencies arising from uncollected sales tax on the
sale of the sand and gravel by Harper Contracting from Harper
Excavating.

The

amount

of

the deficiency

assessed

against
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Harper Excavating was $515,997.19 exclusive of penalties and
interest.
sales

It was the Auditing Division's position that the

between

Harper

Excavating

and

Harper

Contracting

constituted a taxable transaction.
CONCLUSIONS OF LAW
There is levied a tax on the purchaser for the amount
paid

or

charged

for

the

retail

sales of tangible personal

property made within the state. (Utah Code Ann. §59-12-103)
"Sale"

means

any

transfer

of

title,

exchange,

or

barter, conditional or otherwise, in any manner, of tangible
personal property or any other taxable item or service for a
consideration.

(Utah Code Ann. §59-12-102(10).)
DECISION AND ORDER

In the present case, the issue before the Commission
is whether or not the manner in which the Petitioner accounted
for

the

transactions

Contracting

with

between

regard

to

Harper
the

Excavating

sale

of

sand

and

Harper

and

gravel

constituted a taxable transaction.
In the present case, the Petitioner argued that one
must look past the actual operation of the companies involved
and the practices in which they were engaged, and look to where
legal ownership of the property in question actually laid.

The

Petitioner argued that since all rights, title and interest in
the gravel

pit

was

assigned

to Harper

Contracting,

Harper

Contracting could not "purchase" property which it had already
owned and thus be liable for sales tax.
The Commission does not accept Petitioner's argument
that the relationship of the three companies with respect to

Appeal Nos. 90-2
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and

the

proper

allocation

of

their

assets

determines sales tax liability without regard to the manner in
which the

assets were

allocated

(albeit

in

error)

by

the

controller and the subsequent dealings between the companies as
actually practiced.

Because the Petitioner chose to form three

separate companies and allocated the assets in the manner in
which it did, the company must bear the responsibilities and
burdens of such a separation and also the risks associated with
it.
Here, the Petitioner

and its subsidiaries, for all

intents and purposes, treated the gravel pit property as having
been allocated to the sand and gravel entity.

In so doing, a

taxable transaction was created when that property was sold to
Harper Excavating who in turn sold it to Harper Contracting as
tangible personal property.
It is interesting to note that the parties agree that
had the interests in the gravel pit in fact been assigned to
Harper Sand and Gravel as believed, then without question, a
taxable transaction would have arisen between Harper Excavating
and Harper Contracting.

Since this was indeed the belief that

the Petitioner's controller was acting under, sales tax should
have been collected and remitted throughout the audit period.
This, however, was not done and no explanation was offered as
to why it was not.
The Petitioner next

argued that because

it filed a

consolidated sales tax return, intercompany transactions do not
constitute taxable transactions.
-5-

Appeal Nos. 90-2
The
argument

8 to 90-2161

Petitioner's

is

position

inconsistent

reorganizing

the

with

companies.

with
its

The

respect

stated
primary

to

this

reason

for

reason

for

reorganization was to establish three separate legal entities
in attempt to limit the potential liability from a then pending
lawsuit.

It is inconsistent for the Petitioner on the one hand

to argue that each of the companies was a separate, independent
legal entity and thus insulated from the liability of either of
the

others, yet

companies
them

are

merely

on

the

other

hand

argue

that

the

three

so interrelated that any transactions between
constitute

intracompany

transactions

and

not

taxable transactions.
While
consolidated

the

sales

Petitioner
tax

return,

may

indeed

have

filed

a

it should have reported the

transactions between Harper Excavating and Harper Contracting
as taxable transactions.
In its final request, the Petitioner argued that the
penalties and interest assessed by the Auditing Division should
be waived.
Based upon the evidence presented at the hearing, the
Tax Commission finds no reasonable basis upon which to grant a
waiver

or reduction of the penalties or interest associated

with this case.
as

the

As previously stated, if the facts were indeed

Petitioner's

controller

believed

them

to

be,

the

Petitioner should have been collecting and remitting sales tax
throughout the period in question.
not made known.
-6-
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Based upon the foregoing,

the

Tax

the determination of the Auditing Division
tax deficiency in the amount of $582,273.93
percent

penalty

prescribed rate.

and

interest

applied

Commission

affirms

in assessing a sales
and imposing
at

the

a

ten

statutorily

It is so ordered.

DATED t h i s

"r

day of

(jh,/?///7/Lj/

, lOKT.

BY ORDER OF THE UTAH STATE TAX COMMISSIO!

fcm*jiUM&h
S. Blaine Willes
Commissioner

B. Pacheco
Commissioner

NOTICE:
You have twenty (20) days after the date of the final
order to file a request for reconsideration or thirty (30) days
after the date of final order to file in Supreme j^Qurt a
petition for judicial review.
Utah Code Ann. §S63-4'61aT|K
63-46b-14(2)(a)
PFI/sj/2818w
'O

7•:.*•*Pk* \ * II
O rp or V'
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MAILING CERTIFICATE
I hereby certify that I mailed a copy of the foregoing
Decision to the following:
Harper Investment, Inc.
c/o Thomas E. Nelson
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
50 South Main, Suite 1600
Salt Lake City, UT
84144
Craig Sandberg
Assistant Director, Auditing
Heber M. Wells Building
Salt Lake City, UT
84134
James H. Rogers
Director, Auditing Div.
Heber M. Wells Bldg.
Salt Lake City, UT
84134
Rick Carlton
Assistant Attorney General
36 South State, 11th Floor
Salt Lake City, UT
84111
DATED t h i s

/fi

day of

LJrt*"///?ti/

Secretary
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BEFORE THE UTAH STATE TAX COMMISSION
HARPER INVESTMENTS, INC.,
HARPER SAND & GRAVEL, INC,
HARPER CONTRACTING, INC.,
AND HARPER EXCAVATING, INC.,

ORDER

Petitioners,
Appeal Nos. 90-2158 to
90-2161

v.
AUDITING DIVISION OF THE
UTAH STATE TAX COMMISSION,
Respondent.

STATEMENT OF CASE
This matter came before the Utah State Tax Commission
upon a Petition for Reconsideration filed by the Petitioner on
May 4, 1992 as a result of the Commission's final decision
dated January 10, 1992.
FINDINGS
1.

Utah

Administrative

Rule

R861-1-5A(P)

provides

that a Petition for Reconsideration "will allege as grounds for
reconsideration
discovery

of

either
new

a

mistake

evidence."

in

Under

law
this

or

fact,
rule,

or

the

the

Tax

Commission may exercise its discretion in granting or denying a
Petition for Reconsideration.
2.
new

In the present case, the Petitioner presents no

additional

facts

or

arguments that were not previously

presented in the formal hearing and which were not considered

Appeal Nos. 90-2 3 to 90-2161
by

the Commission

Petitioner's

in

Petition

reaching

its

final

for Reconsideration

decision.

merely

The

reiterates

those arguments previously presented to the Commission.
DECISION AND ORDER
Based upon the foregoing, it is the decision and order
of

the Utah

State

Tax Commission

Reconsideration is denied.
DATED this

£

that

the Petition for

It is so ordered.
day of

(jjyn^

ER OF THE UTAH STATE TAX COMMISSION.

S. Blaine Willes
Commissioner

B. Pacheco
:ommissioner

NOTICE: You have thirty (30) days after the date of the final
order to file with the Supreme Court a petition for judicial
review. Utah Code Ann. §§63-46b-13(l), 63-46b-14(2)(a). " > ^
PFI/wj/3212w
V»>»
OJ
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MAILING CERTIFICATE
I hereby certify that I mailed a copy of the foregoing
Decision to the following:
Harper Investments, Inc.
c/o Thomas E. Nelson
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
50 South Main, Suite 1600
Salt Lake City, Utah 84144
Harper Investment, Inc.
c/o Robert A. Peterson, Esq.
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
50 South Main, Suite 1600
P.O. Box 45340
Salt Lake City, UT
84145
Harper Investment, Inc.
c/o Richard C. Skeen, Esq.
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
50 South Main, Suite 1600
P.O. Box 45340
Salt Lake City, UT
84145
Harper Investment, Inc.
c/o Robert W. Payne, Esq.
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
50 South Main, Suite 1600
P.O. Box 45340
Salt Lake City, UT
84145
Harper Investments, Inc.
4655 West 5415 South
Kearns, UT 84118
Craig Sandberg
Assistant Director, Auditing
Heber M. Wells Bldg.
Salt Lake City, Utah 84134
James H. Rogers
Director, Auditing Division
Heber M. Wells Bldg.
Salt Lake City, Utah 84134
Rick Carlton
Assistant Attorney General
36 South State Street, llth Floor
Salt Lake City, Utah 84111
DATED this

*/

day of

iLc^P

^ 9

1992.

/?

CERTIFICATE OF SERVICE
I hereby certify that I caused a true and correct copy
of the within and foregoing Addendum to Brief of Petitioners
Harper Investments, Inc. , Harper Sand and Gravel, Inc. , Harper
Excavating, Inc. , and Harper Contracting, Inc. to be hand
delivered, this 7

day of October, 1992, to the following:

Clark Snelson
Assistant Attorney General
Tax & Business Regulation Division
36 South State, 11th Floor
Salt Lake City, Utah 84111
James H. Rogers
Director, Auditing Division
Heber M. Wells Building
160 East 300 South
Salt Lake City, Utah 84134
Craig Sandberg
Assistant Director, Auditing
Heber M. Wells Building
160 East 300 South
Salt Lake City, Utah 84134

